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999/554

GENERAL OUTLINE

DIVISION 2. GENERAL NONPROFIT CORPORATION LAW

CHAPTER 1. GENERAL PROVISIONS AND DEFINITIONS (white pages) § 5000
Article 1. General Provisions § 5000
Article 2. Definitions § 5149

CHAPTER 2. ORGANIZATION AND BYLAWS (pink pages) § 5210
Article 1. Purposes § 5210
Article 2. Formation § 5220
Article 3. Powers § 5230
Article 5. Articles of Incorporation § 5250
Article 6. Bylaws § 5260

CHAPTER 3. DIRECTORS AND MANAGEMENT (vellow pages) § 3310
Article 1. General Provisions Relating to Directors § 5310
Article 2. Selection and Removal of Directors § 5320
Article 3. UMeetings of Directors § 5330
Article 4. Provisional Directors § 5340
Article 5. Committees of the Board § 5350
Article 6. Officers § 5360
Article 7. Standards of Conduct by Management § 5370
Article 8. Indemnification of Corporate Agents § 5380
Article 9. Authentication of Corporate Instruments § 5390

CHAPTER 4. MEMBERS {green pages) § 5410
Article 1. General Provisions § 5410
Article 2. Liability for Unpald and Partly Paid Memberships § 5420
Article 3. Record Date for Determining Members § 5430
Article 4. Transfer and Terminatiom § 5440

CHAPTER 5. CORPORATE FINANCE § 5510
See Memorandum 76-42, May 1976 Meeting

CHAPTER 6. MEMBERS' MEETINGS AND CONSENTS (blue pages) § 5610
Article 1. Meetings § 5610
Article 2. HNotice of Meetings § 5620



Article 3. Consents § 5630
Article 4. Form of Proxy or Writtem Consent § 5640

CHAPTER 7. VOTING OF MEMBERSHIPS {(gold pages)
{to be sent])

CHAPTER 8. MEMBERS™ ' RIVATIVE ACTIONS (pink pages) § 5810
Article 1. Right to Bring Derivative Action § 5810
Article 2. Preconditions to Derivative Action § 5820
Article 3. Security for Defendant's Expenses; Exeception § 5830
Article 4. Discontinuation of Derivative Action § 5840

CHAPTER 9. AMENDMENT OF ARTICLES (yellow pages} § 5910
Article !. Purposea of Amendments § 5210
Article 2. Adoption and Approval of Amendments § 5920
Article 3. Certificates of Amendment § 5930
Article 4. Restatement of Articles § 5940

CHAPTER 10. SALE OF ASSETS (green pages) § 6000

CHAPTER 11, MERGER AND CONSOLIDATION (buff pages) § 6110
Article 1. Agreement of Merger or Consolidation § 6110
Article 2. Approval of Agreement by Boards and Members § 6120

Article 3. Amendment and Abandonment of Agréement of Merger or
Consolidation § 6130

Article 4. TFiling Agreement and Certificates; Effect of
Filing § 6140

Article 5, Mergers and Consclidations Involving Foreign
Nonprofit Corporations § 6150

Article 6. Action to Enjoin or Rescind Merger or Consolida-
tion § 6160

' CHAPTER 12. [Reserved]
CHAPTER 13. [Reservad]

CHAPTER 14, BANKRUPTCY REORGANIZATIONS AND ARRANGEMENTS (pink pages)
§ 6400

CHAPTER 15. RECORDS AND REPORTS (yellow pages) § 6510
Article 1. Books and PRecords Generally § 6510
Article 2. Annual Report; Financial Statements § 6520
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CHAPTER 16.
Article
Article
Arricle
Article
Article

CHAPTER 17,

CHAPTER 13.
Arricle
Article
Article

CHAPTER 19.
Article
Article

CHAPTER 20.

Articla
Article
Article
Article
Article
Article
Article

CHAPTER 21,
CHAPTER 22.

CHAPTER 23.

RIGHTS OF INSPECTION (green pages) § 6610
1. Gensrel Provisions § 6610

2. Membership Roecords § 6620

3. Finaueial Records and Minutes § 6630
4. Director's Rights of Inspection § 6640
5

:  Judilefal Eanforcazment § 6550

[Reserved]

INVOLUNTARY DISSOLUTION (buff pazes) § 6810

1. Proceedings by Diractoirs or Members § 6810

2. Proceedinzs by State § 6820

3. Gemerzl Provisions Concerning Involuntary Dissolution
§ 6830

VOLUNTARY DISSCLUTION (blue pages) § 6910

1. Election to Dissolva; Revocation § 6910

2. General Provlsions Concarning Voluntary Dissolution
§ 6920

GENERAL PROVISIONS RELATING TO DISSOLUTION {gold pages)
5 7010

l. Powers of the Court § 7010

2. Avcidan~= of Dissolution by Purchase; Procedures § 7020

3. Corporate Activities During Winding Up § 7030

4. Presentation of Clalums § 7040

5. DPletributinn of Asgets § 7050

6. Cescatlnn of Corporate Existence § 7060

7. Conditions for Dissolution of Regulated Nonprofit
Cornorations § 7070

[Resarved]

[Resarved]

TRANSITIGNAT. FROVISIONS

Net included--To b2 considered at June 1976 Meeting
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DIVISION 4. PROVISIONS APPLICABLE TO CORPORATIONS GENERALLY
(green pages)

CHAPTZR 1. DEFINITIONS AND GENERAL PROVISIONS § 14400
Article 1. Definitions § 14400
Article 2. Genzsral Prpvisions § 14450

CHAPTER 2. CORPORATE NAME § 14500
‘Article 1. Resezvation of Corporate Name § 14500
Article 2. Perumissible Corvorate Name § 14510 .
Article 3. Sanctions for Name Violations § 14515

CHEPTER 3. FILING OF INCTRUMENTS; CERTIFICATES OF CURRECTIU“ § 14520
Article 1. Applicatien of Chapter § 14520
Article 2. TFiling of Instruments § 14530
Article 3. Certificates of Corraction § 14535
Article 4. Record of Process Sarved on Secretary of State § 14545

CHAPTER 4. SERVICE OF PROCESS ON DOMESTIC CORPORATIONS § 14550
Article 1. Manner of Service Generally § 14550
Article 2. Service ou Designated Agent § 14560
Article 3. Servica on Secretary of State § 14570

CHAPTER 5. STATEMENT IDENTIFYING OFFICERS, OFFICE, AND AGENT POR
SERVICE § 14600

CHAPTER 6. [Reszrved]
CHAPTFR 7. [Reserved]
CHAPTER B. [Regervad]

CHAPTER 9. TOREIGH CCRZORATIONS § 14860
Article 1, Gerneral Provisicas § 14860
Article 2. Quszlification to Transact Intrastate Business § 14865
Article 3. Corporate Weme § 14875
article 4. Sexrvice of Process § 14880

CHAPTER 10. CRIMES § 14909

APPENDIX
(pink pages)
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404/103 5 5000

Tentatively Approved
January 1976

DIVISIO) 2, GENERAL JONPROFIT CORPORATION LAW

CHAPTER 1. GENERAL PROVISIORS A4D DEFINITIONHS

Article 1. General Provisions

5 5000. Short title

S2Q0. This division shall be known and may be cited as the General

Jonprofit Corporation Law.

Comment, Section 5000 continues former Section 90003. For a com=-

parable provision, see Section 100(a)(General Corporation Law).

4047396 £ 5101

Tentatively Approved
January 1976

§ 5101, Application of general provisions

5101. Unless the provisicn or the context otherwise requires, the

provisions of this chapter govern the construction of this division.

Corment. Section 5101 is the same in substance as Sections 5
(Corporations Code) and 101 (General Corporation Law). Unless otherwise
provided in this division, the general provisions and definitions found
among the general provisions of the Corporations Code are applicable.

See, e.g., Sections 6-18.
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404/374 § 5102

Substance Tentatively
Approved January 1976

5 5102, Scope of division

2102. (a) Subject to the provisions of Chapter 23 (transition
provigions), the provisions of this division apply to every nomnprofit
corporation anow existing or hereafter formed unless:

(1) The nonprofit corporation is expreasly exempted from the opera-
tion thereof,

(2) There {s a specisl provision applicable to the nonprofit cor-
poration inconsistent with the provisions of this division, ia which
case the special provision prevails.

(b) The existence of nonprofit corporations formed or existing on
the date of the enactment of this division shall not be affected by the
enactment of this division nor by any change in the requirements for the
formation of nonprofit corporations nor by the amenduent or repeal of
the laws under which they were formed or created.

(c) Weither the repeals effectad by the enactment of this division
nor the enactment of this title nor the amendment thereof shall impair
or take away any existing liability or cause of action against any non-
profit corporation, its members, directors, or officers incurred prior
to the time of such enactment or awendment.

(d) The provisions of Division 1 (commencing with Section 100) do
not apply to nonprofit corporations.

Comment. Subdivision (a) of Section 5102 continues former Section

9001. For express exemptions from the operation of the General Non~

profit Corporation Law, see [to be supplied]. For special provisions
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§ 5102

applicable to nonprofit corperations that are inconsistent with the
General Honprofit Corporation Law, see [to be supplied]. Special pro-
visions relating to nonprofit corporations in this or other cocdes that
atre not expressly repealed rewmain in effect.

Subdivisions {b) and {c) are the same in substance as subdivisions
(b} and (c) of Section 102 (General Corporation Law).

Subdivision (d) supersedes foruwer Section 9002, Unlike former law,
the new General Jonprofit Corporation Law provides a complete set of
rules governing nonprofit corporations and does not incorporate by
reference nor is it governed in any way by the General Corporation Law.
It should be noted, however, that court decisions under comparable
provisions of the General Corporation Law, to the extent they concern
prcblems common to business and nomprofit corporations, may be useful in
construing the provisions of the General Uonprofit Corporation Law.

Hote. With each change in the law that the new General Jonprofit
Corporation Law makes, the Commission must consider its effect on exist-

Ing corporations and whether compliance is required. This section and
Section 5172.5 ("nonprofit corporation’ defined) are related.

The staff is at present researching the speclal provisions and
exemptions for nonprofit corporaticns.

Provisions relating to the application of this division to foreign
nonprofit corporations and to business corporations are being drafted.
The interrelation of this division with uvivision 4 is being studied.



968/696 3 5113

Tentatively Approved
April 1976

5 5113. uailing

5113. ({(a) Any reference in this division to mailing means first~
class mail, postage prepaid, unless registered mail is specified.

{b) Registered mail includes certified mail.

Comment. Section 5113 is the same as Section 113 {General Corpora-
tion Law).

Note. The staff is to check the entire statute to determine wheth-
er certified maill should be used in cases where reglstered mail 1is
specified. Is a receipt showing date of malling available 1f certified

mail is used? It should be noted that Section 8 of the Corporations Code
provides that registered mail includes certified wail.

968/702 3 5114

Tentatively Approved
April 1976

§ 5114, Financial statements to be prepared in accordance with gen-
erally accepted accounting principles

5114, All references 1n this division to fimancial statements,
balance sheets, statements of assets and liabilities, and statements of
principal changes in assets and liabilities of a nonprofit corporation
and all references to assets, liabllities, revenue, receipts, expenses,
disbursements, and similar accounting items of a nomprofit corporation
mean such financilal statements or such items prepared or determined in
accordance with generally accepted accounting principles then appli-

cable, and fairly presenting the matters which they purport to present,
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3 5115

subject to any specific accounting treatment required by a particular

section of this division.

Comment. Section 5114 is the same in substance as Section 114
(General Corporation Law) with revisions to reflect the terminology used
in this division with respect to the financial matters of nonprofit
corporations. The portion of Section 114 relating to consolidated
statements where the corporation has subsidiaries has been omitted in

Section 5114. See, e.z., Section 6521,

968/703 § 5115

Tentatively Approved
April 1976

$ 5i15. Independent accountant

5115, As used in this division, independent accountant means a
certified public accountant or public accountant who is independent of
the nonprofit corperation as determined in accordance with generally
accepted auditing standards and who is engaged by the nonprofit corpora-
tion to audit its financial statements or perform other accounting
services.

Comment., Section 5115 is the same in substance as Section 115

(General Corporation Law).



9687705 4 5149

Tentatively Approved
April 1976

Article 2. Definitions

3 5149. Acknowledged

5149, (a) "Acknowledged' means that an instrument is either:

(1) Formally acknowledged as provided in Article 3 (commencing with
Section 1180) of Chapter 4 of Title 4 of Part 4 of Division 2 of
the Civil Code; or

(2) Accompanied by a declaration in writing signed by the persons
executing the instrument that they are such persons and that the iunstru~-
ment 1s the act and deed of the persons executing it.

(b) A certificate of acknowledgment taken without this state before
a notary public or a judge or clerk of a court of record having an offi-
cial seal need not be further authenticated.

Comment. Section 5149 is the same in substance as Section 149
{General Corporation Law).

Hote. Section 5149 includes the substance of the amendments

proposed by Assembly Bill 2849, The staff is to determine the necessity
of the words "certificate of" in the last paragraph of the section.



968/672 § 5151

Tentatively Approved
March 1976

g 5151. Approved by (or anprov:. of) the board

5151. “Approved by (or approval of) the board" means approved or

ratified by the vote of the board.

Comment. Section 5151 is the same in substance as Section 151
(General Corporation Law). The vote required for approval of the board
is [to be supplied]. The phrase defined in this section 1s used in the
following provisions:

§ 5922 (adoption of amendments by board and members)

§ 5923 (adoption of amendments by board aleone)

§ 5942 (approvals required for restated articles)

Note. Uhether approval of the board should include asproval by
authorized committees 1s deferred until consideration of directors and

committees., Likewise, the provisions for the vote of directors will be
drafted at that time.

Thether it is appropriate to use the word "vote,” which is a de-
fined term, will be determined later.



069/018 & 5154

Tentatively Approved
January 1976

§ 5154. Articles

5154, "Articles" includes the articles of incorporation, amend-
ments tnereto, amended articles, and restated articles.
Comament. Section 5154 is the same in substance as Section 154

{General Corporation Law). It continues former Section 102, which was

applicable to nonprofit corporations through former Section 9002,

Note. The question whether this section should include certifi-
cates of incorporation and agreements of merger is deferred.

4041381 § 5156

Tentatively Approved
March 1976

§ 5156. Business corporation

5156, "Business corporation’ means a corporation crganized under
Division 1 {commencing with Section 100} of Title 1 or a business cor-
poration organized under any predecessor general corporation law or by
any act of the Legislature creating a private corporation prior to the
enactment of a general incorporation statute.

Comment. Section 5156 adopts the definition of "corporation” found
in Section 162 (General Corporation Law).

Note, Consideration will be given to expanding this definition to

all corporations other than nonprofit. The revisions of the definitiom
of corporation in Section 162 by the cleanup bill will be studied.
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968/ 706 5157

[

Tentatively Approved
April 1976

§ 5167. Domestic nonprofit corporation

5167, '"Domestic nonprofit corporation” means a nonprofit corpora-

tion formed under the laws of this state.

Comment. Sectlon 5167 is the same in substance as Section 167

(General Corporation Law).

iote. Wwhether this definition is appropriately used should be
checked for each place it is used in the statute. Also, is the defini-
tion intended to cover corporations heretofore or hereafter formed?

9687624 § 5169

Tentatively Approved
February 1976

§ 5169, Filed

5169. "Filed," unless otherwise expressly provided, means filed in
the office of the Secretary of State.

Comment. Sectlon 5169 is the same in substance as Section 169
(General Corporation Law).

Note. The staff has not yet determined whether the proviso of this
section is necessary.
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404/105 § 5172.5

Staff Draft

§ 5172.5. .Jdonprofit corporation

5172.5. ‘“Honprofit corporation" neans a corporation organized
under this division or under any predecessor peneral or special non-
profit corporation law, or by any act of the Legislature creating a
private nonprofit corporation prior to the enactment of a general non-
profit incorporation statute.

Comment. Section 5172.5 is new; for a comparable definition of
"corporation," see Section 162 (General Corporation Law).

Hote. The staff has not yet investigated the extent to which the
new statute can or should be applied to preexisting nonprofit corpora-

tions or to foreign nonprofit corporations, This section and Section
5111 (scope of division) are related.

The staff has not vet investipated whether any nonprofit corpora-
tions created by act of Legislature prior to enactment of a general law
do exist. The change in comparable Section 162 by the cleanup bill will
be studied.

963/673 % 5173

Tentatively Approved
March 1976

§ 5173, Officers' certificate

5173. "Officers' certificate" means a certificate signed and veri-
fied by both of the following officers:

{a) The chairman of the board, the president, or any vice president.

(b) The secretary, the chief financial officer, the treasurer, or
any assistant secretary or assistant treasurer.

I-10



5 5177

Comment. Section 5173 is the same in substance as Section 173
(General Corporation Law). The requirements for verification may be
found in Section 5193. The phrase defined in this section is used in
the following provisioﬁs:

§ 5931 (contents of certificate of amendment)

§ 5940 {restated articles)

v68/707 3 5177

Tentatively Approved
April 1976

§ 5177, Proper county

5177. '"Proper county” means:

{a) The county where the principal executive office of the non-
profit corporation is located.

(b) If the principal executive office of the nonprofit corporation
is not located in this state, or the nonprofit corporation has no such
office, the County of Sacramento,

Coument. Section 5177 1is the same in substance as Section 177

{General Corporation Law).

I-11



4047382 5 5179

Tentatively Approved
tlarch 1976

§ 5179, Proxy

5179, (a) "Proxy' means a written authorization signed by a member
or the member’'s attorney in fact giving another person or persons power
to vote with respect to the membership of the member.

(b) "Signed" for the purpose of this section means the placing of
the member's name on the proxy (whether by manual signature, typewriting,
telegraphic transmission, or otherwise) by the member or the member's
attorney in fact.

Comment, Section 5179 is the same in substance as Section 179
(General Corporation Law). For provisions relating to proxies, see

Sections 5640 (form of proxy), 5263 (bylaws relating to voting rights),
and 5705 {proxies).

968/674 § 5193

Tentatively Approved
March 1976

§ 5193, Verified

5193, ({a) "Verified” means that the statement contained in a
certificate or other document 1s declared to be true of the own knowl-
edge of the person executing it by either of the following means:

(1) An affidavit signed under oath before an officer authorized to
administer oaths by the laws of this state or of the place where it is
executed.
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J 5194

(2) A declaration in writing executed "under penalty of perjury”
that states the date and place of execution {whether within or without
this state}.

{(b) Any affidavit sworn to without this state before a notary
public or a judge or clerk of a court of record having an official seal
need not be further authenticated.

Comment. Section 5193 is the same in substance as Section 193
(General Corporation Law). The term defined in this section 1is used in
the following provisions:

§ 5052 (execution of certificate of correction)
5 5173 (officers' certificate)

Note. The staff has under study the extent to which "certificate
or other document" differs from "instrument.'

4047383 & 5194

Not Approved; See Minutes
HMarch 1976

§ 5194. Vote

5194, "Vote" includes authorization by written consent.

Comment. Section 5194 is comparable to Section 194 (General Cor-
poration Law).

sote, Sectlon 134 is subject to Sections 307(f) and 603(d); the
staff has not yet examined these provisions.

This section must be reviewed in the light of its potential ap-
plication to voting by directors and voting by a policymaking committee
of members.
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4044081 5 5195

ot Approved; See !l{inutes
April 1976

§ 5195. Uritten or in writing

3195, "™Uritten” or "in writing” includes facsimile and telegraphic

communication.

Comment. Sectlon 5195 is the same as Section 195 (General Corpora-
tion Law). It should be noted that a writing must be in English and
comprehensible by ordinary visual means. Section 8.

Note, The Commission requested that "writing" include something

similar to Section 8.



404/106 § 5210

Tentatively Approved
February 1976

CHAPTER 2. ORCANIZATION AND BYLAUS

Article 1. Turposes

§ 5210. Any lawful purpose other than distribution of dividends

5210. Subject to the laws and regulations applicable to the
particular class of nomprofit corporation or line of activity, a non~
ofofﬁi_cerporation may be formed for any lawful purposes other than the

distribution of gains, profits, or dividends to members.

Comment. Section 5210 continues the substance of a portion of the
first sentence of former Section 9200. Section 5210 permits incorpora~-
tion for such purposes as religilous, charitable, social, educational
cemetety, or for rendering services, but does not limit incorporation to
these purposes., The requirement of former Section 9200 that the corpo-
rate purposes be ones for which individuals lawfully wmay associate
themselves is not continued; it is unnecessary in light of the general

limitation of Section 5210 that the nonprofit corporation be formed only

o for ‘lawful purposes. c e

The articles of a nonprofit corporation must preclude distribution
of the proceeds of its operations to members except to the extent pro—
vided in thig division..-See Section 5250. It should be eoted, however,
that this section does not prohibit a nonprofit corporation from oper-
ating a business or from making profits thereon. See Section 5235(a}
(power to engage in business activity). Any profits must be applied to
. the lawful corporate purposes (Section 5235(b)) and may not be dis-
tributed to members except to the extent permitted by Section 5236.
Yiolation of this section may subjectrthe nonprofit corporatioq or 1its
directors to the following sanctions: [to be supplied].

The introductory portion of Section 5210 recognizes that there may
be limitations on the purposes for which particular types ‘of nonprofit
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L5211

corporations may be formed. See, e.g., Sections 5211 (uwedical services
corporatieﬁs} and 5212 (legal services corporations). It should also be
noted that a nonprofit corporation may be formed, subject to Section
5210, for the purpese of incorporating an umincerporated associatiomn

{(Section 5213) or subordinate body (éeerion 52iﬂ5.

243/172 § 5211

Tentatively Approved
"+ February 1976

§.5211. Medical services corporation

5211, " (a) A nonprofit corporation may be formed under

this divie;pn;fqr the purpose: of défraying pr-eesumieg the
cost of professional services of licentiates under any chapter of Divi-
sion 2 (commencing with Sectiom 500) of the Business and Professions
Code or of rendering any such services but it may not engage directly
or indirectly in the performance of the corporape_pqrposeevqr,pbjects
" unless a1l of the following requirements are met:’
-.-lril;réti;ééﬁt one-fe;rth ef all licentiatee of rhergerggeular pro=-
fession residing in California become members;

(2) dembership in the nonprofit ‘corporation ‘and 'an opportunity to
ﬂ;render prcfessionel serviees upon a uniform baeis are . available to all
: 1icensed members of the particular profession or, in the case:of refrac-
‘"tiahs'of“é§e epﬁlieehces; to all' licentidtes expressly authorized by law
. to1 render such services.;_ R

tte

(3) Veting by proxy and cumulative, vpting are prohibited

Ir-2



§ 5212

(&) A certificate is issued to the nonprofit corporation by the
particular professional board whose 1icentiates have become members,
finding compliance with the requirements of subdivisions (1), (2), and

(3){'

(b) Any euch nonprofit corporation shall be subject to supervision

1

by the particular professional board under which its members are li-
i1 iy B

censed and shall alao be subject to Section [9505] of the Corporationa
Code. 7
Comment. Section 5211 continues former Corporations Code.Sections

9201 and G201, 1

Hote. A new section number has yet to be assigned to Corporations
" Code Section 9505 (property subject to 'supervision by Attorney General).

el

043/171 § 5212

" Tentatively apprOVEd
February 1976

§ 5212. Legal services corporation

53212. (a) Nonprofit corporations may be formed under
this division for the purpose of aduministering a system or
systems of defraying the cost of professional services of attorneys, °

hut the nonprofit corporation may not engage directly or indirectly in

v
il

the performance of the corporate purposes or objects unless all of the
fallowing requirements are met:
(l) The attorneys furnishing professianal services pursuant to such

system or systems are acting in compliance with the Rules of Profea—
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'[9505} ‘of ‘the Corporatians Code.

3 5213

sional Counduct of the State Bar of California concerning such system or

systems.

(2) Membership 1n the nonprofit corporation and an opportunity to
Ll

render professional services upon a uniform basis are available to all

active members of the State Bar of California.”

(3) Voting by proxy and cumulative votin? are prohibited
__(&) %Hc?rtificage 1s issued to ;hejnoqprofit corpo;g;igﬁzby the
St;te Bar‘of Caiifﬁrnia finding compliance with the requirementq of
subdivisions (1), (2}, and (3).
JL(ﬁ}:A;}Uéﬁéhﬁ;;npfofit corpofé;ioﬁ éﬁali be éubjéct?fﬁ supervision
by the State Bar of California and shall also be subJect to Section

TR . L

Comment, Section 5212 continues former Corporations Code Section
3201,2.

liote. A new section number has yet to be assigned to Corporations
Code Section 9505 (property subject to supervision by Attorney General).

499 /552 TR .8 5213 A

ST R T "~ ' Tentatively Aﬁproved
February 1976

O R T A [

§ 5213. Incorporation of unincorporated association

5213, (a) A corporation may be formed under

this division, subject to the requirements of‘thisrsgctign,.fqz the

purpose of incorporating anm existing unincorporated association or

i cor .'II_l“f



- § 5213

erganizetion. As used in this section, "unincorporated association"
includes but is not limited to society, library, school, college, club,
church, trustees of a chariteb;ettruet, and chamber ofrcommetee;

(b) The articles of incorporation shall set forth the name of the
existing unincorporated association.

(¢) The articles of incorporation shall be subscribed by the pre-
- 8iding officer or acting presiding officer and the secretary or clerk or
. slmilar officer of the asgociation or by at least .a majority of its
~ governing boatd;or body, and there shall be attached therato the affi-
davit of,the_sube;rib;ng,officers, board, or body that the association
has duly authorizediits incorporation and has authorized. the offiters,
beard, or body to execute the articles of incorporation.

- {(d). The members of the. association shall be members,of the non-

profit corporation so created unless they file their dissent in writing

... with the secretary thereof.

Comment. Subdivision (a) of Section 5213 continues former Section
9202; subdivision (a) is subject to. Section 5210 (prcper, corporate
pureeses) Subdivision (b) continues subdivision (f} of former Section
.H9300, subdivision {b} is in addition to the requirements of Section 5250
{reduired contents of articles). Subdivision (c) continues subdivision
(b) of former Section 9304, with the exception of the acknowledgment
requirement, vhich is omitted as unnecessary; subdivision {c) 13 an
exception to the provisions of Section 5221 (execution of articles)
Subdivision (d) continues former Section 9604. R

 Note. -The staff has not yet devised an appraisal remedy for dis-
senting members of an unincorporated association,
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4047799 s 5214

Ter.tatively Approved
_ February, 1976

§.5214. Incorporation of subordinate body

-.5214. - (a} A .corporation may be formed under
this divisior, subject to the.requiremcnts of this section, for the

purpose of incorporating a  subordinate body iInstituted or created

..;under the authority of a head or national association,'lodtk,’ order,
.beneficial; assoclation, fraternal or beneficial society, labbr union,
. foundation;- federation, or' any other society, organization, or associa-
;.tion.. The fact that the head or national body'is unincorporated does

~.mot- prevent the- incorporation of the subordihate body.

(b} The rules governing the incorporation and Operation'ofﬁﬁnin-

~corperated associations :govern: the incorporatiom df -a - 'subdrdinate

-- body. L : . ) ‘ e

(c) The seal of the subordinate body 8hall be its corporate seal.

(d) Whenever the charter of a subordinate body incorperated pursu-

ant to. this section Is surrendered to, taken away, 'or revoked by the

~head of national’ body granting it, the subordinate body shall dissolve.
see Tt t

After paying its debts and oblicatinns or making adaquate provision

5, therefor, the svEordinaie hody mey collest ohiisarions owed to it and

“'mdy sell’ property “which is not. desivned for the exclusive use of the

.‘organization. &otwithstanding Articlg 3 (commencing with Sectinn 7030)

. qf:Chap;eg 20, the subordinate body shall then deliver any remaining

property or obligégfohé'ﬁﬁéd to ifrénd aﬁyrréaéiﬁing pro;éeds of the
sale of property to the head or pational body to be disposed of in
accordance with the lzws of the head or national body.
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Comment. Subdivisions {a)-{c} of Section 5214 continue former

'Section 92&3;-for the rules governing incorporation of umincorporated

associations, see Section 5213, Subdivision (d) continues former Sec-
tion 9802; it is an exception to the provisions of Scctions 703u0-7037

(distribution of assets on dissolution of nonprofit corporation). The
Commission invites comments concerning this subdivision.

.”Eéﬁg;A The staff has notryet collected for the Comment cases re-

‘lating ‘to'subdivision (d). :

The provision relating to corporate seal will be reviewed in the
light of other provisions relating to corporate seals,
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$64/618 _ ‘ § 5220

Tentatively Approved
February 1976

Article 2. Termation

§ 5220. Honprofit corporaticn formed by executing and filing articles
5220, A nonprofit corporation may be formed under this division by
"exééﬁtingiand fiiiné articles of anorpbtaiign:_ '

Comment. Section 5220 supersedes a portion of former Section 9200
which provided that a nonprofit corporation may be formed by three or
more persons. Section 5220 deletes the concept of incorporators, who
perform no necessary function. One or more initial directors execute
and file the articles and are fully empowered to govern the affairs of
the nonprofit corporation until the selection of thelr successors. See
Sections 5221 (execution of articles) and 5250 (required contents of
articles). For a comparable provision, see Section 200(3)(General

Corporation Law)}.

968/617 § 5221

Tentatively Approved
February 1976

3 5221. Ixecution of articles

5221. One or more persons named in the articles of incorporation
to act in the capacity of an initial director shall execute the articles

by personally signing the articles.

Comment. Section 5221 supersedes former Section 9304(a). Under
Section 5221, "other persons desiring to associate with” the first

directors are nc longer permitted to sign the articles. Section 5221
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§ 5222

also eliminates the acknowledgment requirements of former Section
9304(a) since they served no useful purpose. For an exception to the
provision of Section 5221, see Sections 5213 (incorporation of unincor-
porated assoclation) and 5214 (1n.orpuration of subordinate body] For

a comparable provision, see Section'200(b){General Corporation Law).

043/187 5 5222

Tentatively Approved
February 1976

§ 5222, Eiling of articles. o _ TR s
5222. The corporate existence begins upon the filing of the arti-
cles and continues perpetually unless otherwise expressly provided in

the articles, - - -

Comment. Section 5222 is the same in substance as Section 200(c)
{General Corporation Law) except that the exception for other laws is
not continued because it is inapplicable to nonprefit corporations.
Section 5222 supersedes former Section $304.5. It eliminates the re-
quirement that articles be filed with the county clerk of the couﬁty in
which the nonprofit corporation is to have its principal office. See
Section 5169 ("filed" means filed with Secretary of State). For the
duty of the Secretary of State to file and endorse the date of filing on
the articles, see Section 5115.

Section 5222, unlike former Secticn 930& 5 authorizes ‘the non-

+- profit corporation to limit in the articles the term of its existence.

See also Section 5251(b) (1) (permitted contents of articles).
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345/196 § 5223

Tentatively Approved
February 1976 :

6 5223; 'fvidenee of corporate formation and existence

.. 3223, For all purposes other than an action in the natire of quo
warranto, a copy of the articles of a nonprofit corporation duly cer-
tified by the Secretary of State 1s conclusive evidence of the formation
of the corporation and prima facle evidence of its corporate existence.

Comment. Section 5223 is the same In substance as Section 209

TEéﬁé%al_Cofpofatiee Law). 1t continues former Sectiom 313, which was
applicable to nonprofit corporations through former Section 9002. Sece,

e.g., Barber v, Irving, 226 Cal. App.2d 560, 38 Cal. Rptr. 142 (1964);
see also Cavin Memorial Corp. v. Requa, 5 cal, App.3d 345, 85 Cal, Rptr.

101 (1970) . ;+For.an action in the nature of quo warranto, see Section
303 of the Code of Civil Procedure.

RN

Note. The staff has not yet researched or included in the Comment
material r relating to the interrelation of this section with the alter
ego doctrine,

FEE SO EI

U sgaz106 | 224

Substance:Tentatively
Approved February 1976

§ 5224, Additional requirement for charitable’ corporationa :

T 5224. Promptly upon formation, a nonprofit corporation organized
for charitable purposes shall semd. a copy of its articles to the At-
torney General,

Comment. Section 5224 is new. It 1s designed to asslst the At-
torney General in his supervisory dutles under the Uniform Supervision

of Trustees for Charitable Purposes Act,
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404/119 S 5230

dot Approved:; See ilinutes
Tebruary 1976

Article 3, Powers

4§ 5230.° Powers of nonprofit corporation

‘5230. Subject to any limitatlon provided by statute.or in its
articles, a nonprofit corporation has the following powers which may be
exercised only in’ furtherance of its corporate purposes:

(a) Adopt, use, and at will alter a corporate seal, bot taiiure to
affix a seal does not affect the validity of any ipstrument.

(b) Addpt, amend, and repesl bylaws |

(c) Conduct its affairs, including engaging in business, within and
without this state and qualify to conduct its affairs in aﬁ& other
stdte, territory, dépsﬁoéooy, or foreign country. a

(d)_Appoint suos.sotordinate officers, employees, or other agents
as the activities of the nonprofit corporation way reguire an& ailow
them reasonable compensationrtor'serv;sss_rsndsred.”‘l )

\:-_(e) Sue anq_te sued.

(f) iake contracts. -

{g) Receive property by devise or bequest-aod otherwise scquire and
hold any real or porsonal propexty Including shares of stock, bonds, and
securilties of other corporations and nonprofit corporations.l
() Act as trustee ooder Aﬁ} trust incidental to.tho-p;inoigal pur-
ooses orwthe nonprofit)corporstion and recelve, hold, administer, and
- expend funds and property subject to such trust. |

(i) tonvey, exchange, lease as lessor, mortgage, encumber, transfer

upon trust, or otherwise dispose of any real or personal property.
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5 5230

-(jngorrow-money, contract debts, and issue bonds, notes, and de-
bentures, and secure the payment or performance of its obligations.
(k} Hdake charitable contributions.

(1) Participate with others in any partnership, joint venture, or

lother association, transection;”or‘srrsngement of any kind whien the
nonprofit corporetion would have power to conduct itself,rwhether or not
such participation-involves sharing or delegation of control with or to
_others. |

| {n) Do all other acts necessary ot expedient for the administration
of the effairs and attainment of the purposes of the nonprofit corpora—

tion.

hra oz

[Gomuent. Section 5230 empowers a nonprofit corporation to engage
in a wide range of activities in furtherance of its corporate purposes.
However, as provided by tne introductory clause, the iisted powers may

be subject to- limitations providEd”by other statutes or the nonprofit

.. corporation may restrict the statutory powers available by a .provision

in its articles. See Sections SZJO(b) ‘and 5252(b). Section 5230 does
not substantially alter prior law applicable to nonprofit corporations.
See former Section Y501. However, for clarity, several powers which
would have been included within the general grant of authority of subdi-
vision (h) of former Section 2501 are listed 1n this section.
- Subdivisions (a) and {b) are the same a8 subdivisiOns {a) and (b),
“-respectively, of Section 207 (Géneral Corporation Law). Subdivision (c)
is derived fram. subdivision {e) of fhrmer;Section 301 (former General
Corporation,Law} and subdivision (c) of Section 20? (General Corporation
Law) " Subdivision (d) is based on subdivision (d) of former Section 801
-(foruer General Corporation Taw). Pe T IR
Subdivisions {e), (£), {gJ, (h}y {1), and (j) are nearly identical
to subdivisions (a), (b)9 (c), {d), (e), and {£), respectively, of

former Sectlon 9501 (former General nonprofit Corporation Law} It
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§ 5231

shouid be noted that subdivision (h), empowering the nonprofit corpora-
_tion to act as a trustee, does not excuse compliance with other laws
regulating trustees. The language of subdivision (e of former Section
350! to the effect that the nonproflt corporation could receive property
~by-devise or bequest "'subject to the laws regpulating the transfer of
property by will?,has been omitted from subdivision (g) of Section 5230
because it is sugerfluous in light of the introductory provision.

Subdivision (k) is deriwved from subdivision (g) of former Section
d02 (former General Corporation Law). ‘Subdivision‘(l)'is based on sub-
division (h) of Section 207 (General Corporation Law) but provides a
limitation derived from Section 750£(a](11) of the Pennsylvania
Corporation dot-for-profit Code to the effect that the nonprofit corpo-
-ration may participate In partnerships-and the like only when' the non-
,profit corporation would have power.to conduct such activitieg itself.

Subdivision (m) is identical to subdivision (h) of former Section
' 9501 (General vonprofit Corporation Law).

Nofe.' This séotioﬁ is to be substantlally revised in accordance
with Commission decisions at the February 1976 meeting.

U4s/197 - : = § 5211

Substance Tentatively
Approved February 1976

§ 5231. Defense of ultra vires

5231, (a) Vo limltation upon the activ1ties, purposes, or powers
of the nonprofit corporation or upon the powers of the memhers, offi-
. cers, or directors, or the manner of exercise of such power%i”%bntained
“in or implied by the articles or by Chaproro]lér 19, aﬂﬂzgﬂ shall be

asserted as between the nonprofit corporation or meuwber and any.
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§ 5231

third oo;oon;'éxcopt in a prddeeding'(f)-by a member or the state to

-enjoin the doing or continuation of unauthorized activities Ey the

nonprofit corporation or its officers, or both, 1n cases where third

parties have not acquired rights thereby, (2) to dissolve the nonprofit

corporation, or (3) by the nonprofit corporation or by a member suing in

- & representative suit against the officers or directotsiof.the nonprofit

~ corporation for violation of their authority.

(b) Any contract or conveyance made in the name of a hooprofit cor—

- poration whichils authorized or ratified by the board, or 1s done within

thesocope‘of authority, actual or apparent, conferred by the board or

. within the:aggpog_poge;‘of the officer executing:it, éxcept oofthe

board's authority is limited by law other than this division, binds the

- nonprofit corporation,‘and the nonprofit corporatiou acquires rights

thereunder whether the contract is executed or wholly or 1n part execu~
tory.
(c) This section applies to contracts and conveyances made or to be

performed by:foreign nonprofit corporations in this state and to all

LI DRRIES L
7 conveyances by foreign nonprofit corporations of real property situated

in this state,

Comment. Section 5231 is the game in substan:e as Section 208
(General ,Gorporation Law) ‘ It continues provisions of former Section
803 which were applicable to nonprofit corporations through former

Section 9002, See, e.g., Osteopathio Physicians_g Surgeons’ ¥. California

“iediecdl Ass'n, 224-Cal. App.2d 378, 36 Cal. Aptr. 641 (1964).. ,For an

.. exception to,SeotionM5;31, see Section 5232 (enjoining oltra vires act

of charitable corporation).
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§ 5232

Hote. The staff has not yet:
(1} drafted ‘provisions relating to dissclution or to fcreign non-

... profit corporations.

(2) Researched whether the board's authority is limited by law
outside the General Jonprofit Corporation Law.

(3) Revised subdivision (a) for clarity or researched the meaning
of "the state" and “vhere third parties have acquired rights thereby.”

045/193 - 3 5232

Tentatively Approved
February 1976

§ 5232. Lngoinin ultra vires act of nonprofit corporatian holdiqg

‘rizhts: thereby

"' the -action and 1f it is equitable to do so.

"assets on charitable trust h

3232, (a) Notwithstanding Section 5231, in the case of a nonprofit
corporation that ‘holds its assets on a charitable trust or is organized
for a charitable purpose, a liWitation described im subdivision (a) of
Section 5231 may be asserted in an actidén to enjoin the doing or contin-
uation of unauthorized activities by the nonprofit corporation or its
officers, or both, regardless of whether third parties-have acquired

(b) In an action under thls section, the court ‘may enjoin the per-

-.. formance of a contract if all the parties to the contract arecparties to

Pt
il

. Comment, Sectlon 5232 is new; for a comparable provision, see ALI-

ABA rfodel Uonprofit Corporation Act § 6(a). See also.ilolt wv. College of

..Osteopathic Pinysicians & Surgeons, 6l Cal.2d 750, 40 Cal. Rptr. 244, 394

., -P.2d 932 (1964) (minority trustees of charitable cgrporation may seek to
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enjoin unauthorized corporate activity). Section 5232 establishes an
exception to the limitations on use of the uitra vires doctrine found in
Section 5231,

404/108 i 5235

Tentatively Approved
Fabruary 1976

§ 5235, Power to engage in business activity

5235. (a) Subject to any limitations contained in the articles and
applicable laws, a nonprofit corporation*may'engage in business activ-
ity. |
(b) Any gaip_or:p;qfit that_regglts‘frgm business activity of a
nonprofi; corpqratiog shall be apglied only to lawful activities in fur-
therance qf or incideptal to the purposes for which the nonprofit

corporation is formed.

Comment. - Section 5235 1s new.

Subdivision (a) supersedes the portion of the second sentence of
former Section 9200 which provided that “carrying on business at a
profit as an incident to the main purposes of the corpdration" is not
forbidden. . Subdivision (a) makes clear that a corporation may carry on
a business for profit whether or not the business is "incident” to its
main purposes. See People =X rél.rGromanlzL Sinai Temple, 20 Cal.

_ App.3d 614, 99 .Cal. Rprr. 603 (1971). [For a comparable provision, see
Sectlon 206 (General Corporation Law). One major limitation on the

‘business activity of nonprofit corporations is found in subdivision (b).
. Subdivision (b) -requires that any gains or profits of the business

be applied to the purposes of the nonprofit corporatiom. It should be
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5 5236
noted that a nenprofit corporation may not have as a purpose the dis-
tribution of gains, profits, or dividends to members. Section 5210.
dor may a nonprofit corporation distribute any such gains, profits, or
dividends to members. Section 5236, Violation of this section may
subjeet the nonprofit:corporation or its directors to the. following

.- sanetions: - [to be supplied].

404/120 - 5 5236

. Tentatively -spproved
February 1976

QHS;aff Revision ﬁay 1976

"§ 5236. Distributions to members prohibited
773536.‘ ga) A ﬁ§£§§oéit corporation shall not:distribﬁ;é any gains,

- profits, or dividgnds_tp,memberét | -

{b) dotwithstanding subdivision (a), a nonprofit corporation may,
_ SPPjECt to é?y;;imipéfibns in thejﬁylaﬁs?.hbnénf qf the féll@ving. none
- of which shall be deemed to be a distribution of éainsﬁgprpfitsj or
dividends:
. r(i) Pay!coﬁﬁensacion Ep‘ﬁemﬁeré fof'servicgs‘réqdefgﬁ.

{2) Confér‘benéfi;s upon mewbers In ;onfo;mitijitg t#g‘purposes
for which it is formad.

(3) dake distributions to mewbers upon dissolution or winding up
" to the exféﬁt'ﬁermitﬁed.ﬁy this division.
(4) Make auny payments to members authorized by Chapter 5 (commenc-

ing with Section 5500).
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Comment . Section 3236 is new: for a comparable provision, see the
" last ?ortion of Seétion 26 of the ALi-ABA ilodel don-Trofit Corporation
Act. “ . -

Subdivision {(a) continues a limitation formerly found in the second
seﬁteﬁce of Section %200, A wonprofit corporation wmay not be formed for
-profié-distributidﬁlpurpdées {Seétiaﬁ 5210), and this limitation must be
stated in the articles. Section 5250. While subdivision (éf“continues
the limitation of former law that profits, gains, or dividends may not
be distributed, this limitation Is subject to the provisions of subdi-
vision (b). Violation of this provision may subject the nonprofit cor-
poration or its directors to the following sanctions: [to be supplied].

Subdivision (b} lists wajor areas of withdrawal of corporate pro-
ceeds:which dd not violate the prohibition of subdivision (a). Para-
araph (1) is new; compensation may be limited or precluded in the arti-
cles or bylaws. Paragraph (2} supersedes the portion of former Section
9200 permitting the formation of a nonprofit corporation for the purpose
of rendering services: ..It makes clear that a nonprofit corporation may
provide benefits to its members without violating the prohibition a-
zainst distributions of gains, profits, or dividends as such. This

codifies case law. People ex rel. Groman v. Sinai Temple, 20 Cal.

App.3d 614, 99 Cal. Rptr. 503 (1971)(discount on price of cemetery land
to members of nomprofit corporation is proper). Paragraph (3) continues
portions of former Section 9200 permitting distributions om dissolution.
For limitations on such distributions, see Sections 7030-7037. Para-
graph (4) makes clear tnat the nonprofit corporation may repay debts
owed to members and, purchase or redeeu other corporate instruments held
by members to th extent‘permitted in Sections 5500-53577 {(corporate
‘finance), withﬁut ﬁiolating subdivision (a).r See aiso Sections 5532 and
5550, '

Jdote. The portions of this section relating to paragraph (4) have
been added by the staff and have notbeen reviewed by the Commissionm,
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0437179 . 5250

Cubstance Tentatively
Approved February 1976

Article 5. Articles of Ticorporation

3 5250, Bequired contents of articles

' 5250, The articles shall set forth:

A_(aerhé nééefﬁf fhe:noﬁﬁrofit:éﬁréagﬁfion.

..{b) That the nooprofit corporation is organized,purggant‘tq.the
General Womprofit Corporation Law ‘fof any lawful purposes.and that the
._ﬁcnprqfit corp%ééﬁion sha;l not éistyiﬂuﬁe gain$: é;pfi;g,‘br_diﬁidends
- to. members except to the extent permitted inifhé.éenéral ﬁ;nprofit
Corporation Law. 1If the nonprofit corporation is organized for chari-
‘tabléfpurpogeé; the a?fiéiés sha}l:sfpcifiqally sd'épa;é.r Thelgrticles
shall not set forth any further. or additiﬁnal statement,with respect to
the purposes or powers of the nonprofit corporation exceptﬁby way of
limitation or except as e%pressly rééﬁigedrbyzanj la% ofﬁlhigisféte
other than this division or by any federal or other statute or regula-
tion (including the Internal Revenue Code and regulations thereunder as
a condition of acquiring or maintaining a particular status for tax
purp?ses}.

(c]'The names and addresses of one or more persons who are to act
in the capacity of initial directors.

Comment:, Sectiom 3250'subefsades”férméf Seétibn.9300; For a com-
ﬁarable provision, see Section 202 {General Corporation Law).

Subdivision (a) continues subdivision (a) of former Section 9300,
For limitayions on corporate names, see Chapter 2 (commencing with Section

14820) of Division 4.
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Subdivision (b) eliminates the requirement of subdivision (b) of
former Section 9300 of a statement of specific and primary purposes, but
adds the requ ement that a nonprofit corporatiom organlized for chari-
table purposes must specifically so state. See Section 5252(b).

Absent a limitation in the articles, a nonprofit corporation may engage
in any lawful activity, ard Section 5230 confers full corporate powers.

Subdivision {b) also comtinues phe requirement of subdivision (c}
of former Section 9300 that the nonprofit corporation state that it is
orpganized under the General ﬂbnprafit Corporation Law and aﬁds the
. requirement that the articles state that the nonprofit corporation may
_ not make distributions to members except as provided In this division.
ﬁ‘nonpfofit corporation may be formed for anmy lawful purpose other than
to make such distributions (Séction 5210), and such distributions are
prohibited . except to the extent provided in Section 5236,

. Subdivigion (c) supersedes a portion of the first sentence of
subdivision (e) of former Section 9300. For provisions relating to

initial directors, see Section 5313.
Note. The staff has not vet drafted a grandfather clause to excuse
compliance with newly required provisions.

9637675 3 5251

Substance Tentatively Ap-
proved .iarch 1976

§ 5251. Permitted contents of articles

5251, The articles may set forth any provision, not in conflict
with law, for the manazement of the activities and for the conduct of
the affairs of the nomprofit corpération; including any provision which

" is fequired or ﬁérmitted by this division to be stated in the bylaws.
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3 5252

Comment. ~Section 5251 is the same in substahce as Section 204(d):
it supersedes former Suction 9303. See -alsoc Sectioms 5155.5 ("bylaws"
means articles or bylaws) and 53260.5 (contents of bylaws) The author-
ity to reﬂulate the corpcrate affairs under Section 5251 includes all
' aSpects of corporate activities, includlng eissolution.

The pattern of tﬁe general donprofit Corporation Law 15 to specify
rules regulating the affairs of nonprofit corporations absent contrary
prov131ons in the articles or bylaws. Some of the rules may not be
‘varied, however. See, gngJ_Secticn 5236 (distributions to members

b prohlbited) " Other rules may be varied only in the artlcles, Section
5?52 relates to rules of this type. ‘

A

968/ 684 § 5252

ot Approved; See (inutes
darch 1976

§ 5252. Provisions effective only 1f stated in the articles

5252. The following provisions ghall not be effective unless
expressly provided in the articles:

(a) A provision limiting the duration of the nonprofit corpora-
tion's existence to a specified date.

(b) A provision limiting or restricting the activity in which the
nonprofit corporation may engage or the powers which the nonprofit
corporation may exercise or both.

(c) A provision conferring upon the holders of amy evidences of
indebtedness, issued or to be issued by the nonprofit corporation, the
right to vote in the election of directors and on any other matters on
which members may vote,
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{d) Any other provision required by this division to be provided in

the articles to be effective.

Comment. Subdivision (a} of Seét;on‘SZSE is the same in substance
as Sectilon Zﬂﬁ(a)(&) (Generalrcorpora;ion Lﬁw).‘ Sce also Section 5222
(ccrporate existence is ﬁerpeﬁual-ﬁpig§s bther#ise provided in the
articles) _, .” -i 7_ -

_ SubdiviSLOn (b} is tne same in substance as Section 204(a)(6)(6en—
eral Corporation Law) See also Sectlons 5250 (artlcles), 5230 {corpo~
.”‘rate powers may be, lim1ted in articles), and 5235 (right to engage in
business activity may be limited in articles).

Subdivision {¢) is the same in substance as Section 204{a)(7) (Gen~
eral Corporation Law). It continues provisions of former Section 306
which were applicable to nonprofit corporations through former Section
9002.

Subdivision (d} is new.
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405/000 § 5260
Tentatively Approved *lay 1976

Article 6. Bylaws

§ 5260. Adoption of bylaws

5260. (a) Except as otherwise provided by statute, bylaws may be
adopted, amended, or repealed by either of the following:

{1) The members.

(2) The board, subject to the power of the members to amend or
repeal the bylaws.

(b) Notwithstanding subdivision (a):

(1) The articles or bylaws may restrict or eliminate the power of
the board to adopt, amend, or repeal any or all bylaws.

(2) The articles or bylaws may require the approval of members
entitled to exercise a greater fractlon or percentage of the vote than
would otherwise be required under this division for the adoption, amend=-
ment, or repeal of bylaws.

Comment. Section 5260 continues the substance of former Section
9400, TFor a comparable provision, see Section 211 (General Corporation

Law). For the vote required under subdivision (a), see Sections 5615,
5630 (members) and 5339 (directors).

405/001 § 5260.5
Tentatively Approved May 1976

§ 5260.5. Permitted contents of bylaws

5260.5. The bylaws may contain any provision, not in conflict with

law or the articles, for the management of the activities and for the
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¥ 5261
conduct of the affairs of the nonprofit corporation, including but not

limited to any provision required or permitted by this article.

Comment. Section 5260.5 is the same in substance as the introduc~
tory portion of Section 212{b) {General Corporation Law). It 18 new to
nonprofit corporation law. For provisions required or permitted in the
bylaws by this article, see Sections 5261-5265.

405/368 § 5261
Tentatively Approved
February 1976
Staff Revision May 1976

§ 5261. Bylaws relating to members

5261, Subject tothig division, the bylaws may provide for:

(a) The authorized number and qualifications of members of the non-
profit corporation, if any.

(b) The different classes of membership, if any.

{c) The property, voting, and other rights or interests of members
or classes of members. If the property, voting, or other rights or
interests, or any of them, are unequal, the rules by which the respec-
tive property, voting, or other rights or interests of members or classes
of members are fixed and determined.

(d} The liability of members to, and the method of collection of,

dues or assessments.
Comment. Section 53261 continues the substance of the first two
sentences of former Section 9301. See also former Sections 9402(b} and

9403. GSee also Section 5251 and Comment thereto {articles may set forth

any matter required or permitted to be stated in the bylaws).
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In the absence of a provision in the articles or bylaws required by
this secticn, the nonprofit corporation is governed by rules contained
in Chapter 4 (commencing with Section 5400).

Subdivision (a). If the nonprofit corporation makes no provision

for the number and qualifications of members, only natural persons may
be members, and no member may hold more than one membership. Section
5400.

Subdivigion (b). If the nonprofit corporation makes no provision

for different classes of membership, it shall be deemed to have but one
class. Section 5401{a}.

Subdivision (c). If the nomprofit corporation makes no provision

for property, voting, or other ripghts and i{nterests of members or clas-
ses, or does not set forth the rules by which they are fixed and deter-
mined, the rights and interests of members are equal as to any right or
interest not so fixed. Section 5401(b).

Subdivision (d). A nonprofit corporation may levy dues or assess-—

ments only pursuant to provisions in its articles or bylaws., Section
5410. See also Section 5510 (levy of dues or assessments). It should
be noted that a nonprofit corporation which levies dues or assessments
may be subject to the Corporate Securities Law. See, e.£., Sections
25019 ("security" defined) and 25100(3}) (exemption of certain securi-
tiea).

flote. The staff has revised the introductory portion of this sec-
tion to be conslstent with succeeding sections.

9987835 § 5262
Tentatively Approved

February 1976
Staff Revision Hay 1976

§ 5262. Additional bylaws relating to members

5262. Subject to this division, the bylaws may provide for:
(a) The admission, election, appolntment, withdrawal, suspension,

and expulsion of members.
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§ 5262

(b} The transfer, forfeiture, and termlnation of membership, and
whether the property interest of members shall cease at thelr death or
the termination of membership, and the mode of ascertailning the property
interest, if any, at the death or the termination of membership.

(c) Fees of admission and transfer fees,

(d) The malling of annual reports and financial statements to the

members.

Comment. Subdivision (a) of Section 5262 continues the substance
of former Section 9402(a). Unless the bylaws make reasonable provision
for withdrawal of members, a member may withdraw upon 30 days' written
notice to the nonprofit corporation. Section 5408. It should be noted
that a nonprofit corporation may expel a member only in substantiai
compliance with its provisions for expulsion and only 1f the member has
been afforded a reasonable opportunity to be heard. See Section
See also Erickson v. Gospel Foundatlon of California, 43 Cal.2d 581, 2375
P.2d 474 (1954); Ascherman v. San Francisco Medical Soclety, 39 Cal.
App.3d 623, 114 Cal. Rptr. 68 (1974).

Subdivision (b) continues the substance of former Section 9402(c).

Absent a provision for transfer of memberships, no member may transfer
his membership or any right arising therefrom. Section 5407. Absent a
provision relating to terminacion of membership, the rights of a member
do not cease on death or other termination. (Section 5406.) It should
be noted that one ground for forfeiture of membership may be failure to
pay dues, assessments, or charges. Section 5510.

Subdivision (c¢) continues the first portion of former Sectiom 94D3.

Subdivision (d) contains former Section 9402(e).

Note. If provisions relating to purchase and redemption of mem-
berships are authorized, this section should be revised accordingly.

The staff has not yet drafted a provision relating to due process
in the expulsion of members.
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4047384 % 5263
Not Approved: See Hinutes
March 1976

§ 5263. Bylaws relating tc voting rights

5263. (a) Subject to this division, the bylaws may provide for the
manner of voting by members and whether cumulative voting and proxy
voting shall be allowed.

(b) A bylaw affecting the voting rights of mewbers shall aot be

adopted, amended, or repealed by the board.

Comment. Subdivision (a) of Section 5263 continues former Section
9402(d}. TFor provisions relating to cumulative voting, see Section
5708; for provisions relating to proxy voting, see Sectioms 5179 {(proxy
defined), 5640 (form of proxy}, and 5705 (proxies). Where the bylaws
provide a manner of voting other than at a meeting or by written con-
sent, they should also specify any notice requirements and the vote
necessary for member actiom.

Subdivision (b) is new. It is an exception to the rule of Section
5260 (a) (manner of adoption, amendment, and repeal of bylaws).

Mote. This section will be revised in light of all other decisions
made with respect to members' voting rights.

404/083 § 5264
Tentatively Approved
April 19276

§ 5264. Bylaqs relating to meetings

5264. Subject to this division, the bylaws may provide for:

{a) The time, place, and manner of calling, giving notice of, and
conducting regular and special meetings of members or directors.

(b) The requirements of a quorum of directors or members.

11-27



§ 5265

Comment. Section 5264 continues portions of former Section 2401(a}
and (b).

Subdivision (a) permits the bylaws to specify detalls concerning
meetings. See also Sections 5330 (directors' meetings) and 5620 (notice
of members' meetings. Absent a designation of the place of meetings,
members' meetings are held at the principal executive office of the
nonprofit corporation. See Sections 5610 (members' meetings) and 5336
(directors' meetings). The bylaws may specify persons authorized to
call meetings. See Sections 5613 (special meetings of members) and 5331
(directors' meetings). As to the manner of notice of meetings, see
Sactions 5623 (members’' meetings) and 5332 (directors' meetings).

Subdivision {(b) permits the bylaws to specify a quorum for meet-
ings, which may be greater or less than a majority; absent a speci-
fication, a majority constitutes a quorum. Sections 5614 (quorum of

members) and 5338 (quorum of directors).

4044292 § 5265
Tentatively Approved tay 1976
Staff Revision May 1976

§ 5265. Bylaws relating to directors, officers, and committees

5265. Subject to this division, the bylaws may provide for:

(a) The number, time, and manner of choosing and removal from
office, qualifications, terms of office, official designations, powers,
duties, and comp§nsation of the directors and officers.

(b) The appointment and authority of committees of the board.

Comment. Section 5265 continues former Section 9302 and subdivisions
{¢) and {d) of former Sectlon 9401.

For provisions relating to the number of directors, see Section

5311.
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For provisions relating to time and manner of choosing and removal
from office, see Sections 5320-5327.

For provisions relating to terms of office, see Section 5312.

For provisions relating to official designations, see Section 5164.

For provisions relating to the appointment and authority of executive

or other committees of the board, see Sections 5350-5354.

Note. The staff revision added subdivision (b}.

40471293 § 5266
Tentatlively Approved May 1976

§ 5266. Bylaws and articles made available to members

5266. {a) A nonprofit corporation shall keep at its principal
executive office in this state, or if its principal executive office 1s
not in this state, at its principal office in this state, the original
or a copy of 1ts bylaws and articles as amended to date. The bylaws and
articles shall be open to inspection by the members at all reasonable
times during office hours.

(b} If the principal executive office of the nonprofit corporation
is outside this state and the nonprofit corporation has no office in
this state, it shall upon the written request of any member furnish to
the member a copy of the bylaws and articles as arended to date.

Comment. Section 5266 is the same in substance as Sectiom 213
(Geperal Corporation Law), except that Section 5266 applies to articles
as well as bylaws. It supersedes former Section 9404, which provided

only that a nonprofit corporation keep a record book of bylaws at its

principal office.

dote. The staff has not yet considered whether this section should
be applied to foreign nomprofit corporaticns.
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404/085 § 5310

Tentatively Approved
ay 1976

CHAPTER 3. DIRECTORS AND MANAGEMENT

Article 1. General Provisions Relating to Directors

§ 5310, Control of corporate affairs by board

5310. {a) Subject to the provisions of this division and any
limitations in the bylaws relating to action required to be approved by
the members, the activities and affairs of the nonprofit corporation and
all corporate powers shall be exercised by or under the direction of the
board.

(b) The board may delagate the management of the day-to-day opera-
tion of the activities of the nonprofit corporation to a management com-
pany or other person provided that the activities and affairs of the
nonprofit corporation shall be managed and all corporate powers shall be
exercised under the ultimate direction of the board.

Comment. Section 5310 is the same in substance as Section 300(a)
(General Corporation Law). It continues the portion of former Section
9500 that provided that the board of directors exercises the powers,
controls the property, and conducts the affairs of a nonprofit corpora-
tion. It should be noted that the authority of the board may be divided

among multiple boards. See Sections 5315 (multiple boards) and 5155
("board" defined).
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4044086 3 5311

Tentatively Approved
ay 1976

% 5311. Wumber of directors

5311. (a) The bylaws shall set forth the number of directors of
the nonprofit corporation.

(b) The bylaws may provide that the number of directors shall be
not less than a stated minimum nor more than a stated maximum (which in
no case shall be greater than two times the stated minimum minus one),
with the exact number of directors to be fixed, within the limits speci-
fied, by the board or the members in the manner provided in the bylaws.

(c) Subject to subdivision (b}, a bylaw relating to the number of
directors may be adopted, amended, or repealed only by the members.

(d) Hotwithstanding any other provision of this section, the number
or minimum number of directors shall be not less than three unless the
nonprofit corporation has fewer than three members.

Coument. Section 5311 is comparable to Section 212(a){General Cor-
poration Law). See also Section 5265 (hylaws).

Subdivision (a} continues portions of former Sections 9302 and
5401(c) that permitted the bylaws to specify the number of directors of
a nonprofit corporation and supersedes the portion of former Section
9300(e) that provided for the number of directors to be specified in the
articles. The number of directors may be specified in the articles
{Section 5251), in which case it may only be changed by an amendment of
the articles.

Subdivision (b) supersedes the portion of former Section 9300{e}
that permitted a nonprofit corporation to specify a variable number of
directors. Subdivision (b) broadens the permissible limits of wvariation

and liberalizes the specification procedure in the same manner as Sec-

tion 212{a)(General Corporation Law).
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Subdivision (c} contlnues portions of former Sections 9300(e) and
9400(c) which provided for adoption by the members of bylaws relating to
the number of directors. Before any members have been admitted, or
where a nonprofit corporation has no members, the directors may take any
action required of members. Section 5402 (directors as members).

Subdivision (d) supersedes portions of former Sections 9300(e) and
9500 that provided for a minimum of three directors of a nooprofit cor-
poration.

4044087 ' S 5 5312

Not Approved: See ilinutes
tiay 1976

§ 5312. Term of directors

5312. (a) Unless-the bylaws provide otherwise:

(1} The term of office of directors 1s one year.

(2} Each director, including a director elected to fill a vacancy,
holds office until the expiration of the term for which elected and
until a successor has been elected and qualified,

(3) A reduction of the authorized number of direétors does not re-
move a director from office prior to the expiration of the term for
which elected.

(b) Notwithstanding subdivision (a), a bylaw changing the term of
office of directors may be adopted only by the members.

Comment. The introductory portion of subdivision {a} of Section
5312 continues portions of former Sections 9302 and 9401(c) which per-

mitted the articles or bylaws to regulate the terms of directors. See
Section 5265, See also 56 Ops. Atty. Gen. 317 (1973).
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Paragraph (a)(l) is comparable to Section 301 {a) (General Corpora~
tion Law).

Paragraph (a)(2) 1s the same as Section 301 (L) (General Corporation
Law).

Paragraph (a)(3) 1is the same in substance as Section 303(b) (General
Corporation Law). It continues a portion of former Section 509 which
was applicable to nonprofit corporations through former Section 9002.

Subdivision (b) is new, It 1s designed to assure member control
over selection of directors. See also Section 5311(c)(bylaw relating to
number of directors may be adopted only by members).

Jote. Subdivision (b) has been added at Cormission direction and
the section returned for further review.

404/038 § 5313

Tentatively sApproved
MHay 197¢

5 5313. Ianitial directors

5313. (a) Persons named in the articles to act in the capacity of
initial directors are subject to all laws of this state relating to
directors,

{b) Hotwithstanding subdivision {(a):

(1) The manner of selection of initial directors 1s by naming
natural persons in the articles.

(2) The number of initial directors is the number of persons named
in the articles.

(3) The term of office of initial directors is until the selection

of their successors.
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Comment. Section 5313 continues portions of former Section 9300(e).
The initial directors perform all the duties of directors until the
election of their successors, including whatever actions are necessary
and proper to perfect the organization of the nonprofit corporatiom,
such as adoption and ameudment of bylaws and election of directors and
officers. Contrast Section 21U (General Corporation Law) which vests

this authority in the incorporators absent the naming of first directors.

045/218 § 5314

Tentatively Approved
Hay 1976

§ 5314, Personal liability of directors

5314. A director of a monprofit corporation is not persomally
liable for the debts, liabilities, or obligations of the nonprofit

corporation.

Comment. Section 5314 continues former Section 9504%.

406/187 § 5315

Staff draft June 1976

§ 5315. Multiple boards

5315. A nonprofit corporation may have multiple boards of direc-
tors if all of the following conditions are satisfied: .
{a) The bylaws provide for multiple boards.
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(b) The bylaws specify the mammer of selection and authority of
each board.

(¢) The bylaws designate cne board having all the authority of the
board of directors provided in this division that is not specifically

delegated to another board.

Comment. Section 5315 is new. It recognizes the practice of some
nonprofit corporations to have more than one board of directors with a
division of authority. This section is iuplemented by Section 5155,
which defines "board” as used in this division to mean the appropriate
one of multiple boards, and by Section 5164, which defines "director” to

mean & member of the board.

406/183 5 536

Staff draft June 1976

§ 5316. Advisory and other committees

5316. A nonprofit corporation may have such advisory and other
committees as it deems appropriate, provided that such committees shall
not be deemed committees of the board and shall not exercise the power
or authority of the board except as provided in Article 5 (commencing
with Section 5350).

Comment. Section 5316 is new. It recognizes the practice of some
nonprofit corporations to have advisory and other committees. Such com-
mittees are not cotmittees of the board, however, and do not have the
power or authority of the board unless they comply with Sections 5350-

5354 (committees of the board). See Sectiom 5310C {control of cotporate
affairs by board).
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4034 /089 « 5320

Tentatively Approved
tlay 1976

Article 2. Selection and Pemoval of iirectors

§ 5320. Uomination of directors

5320, The bylaws shall provide a reasonable means of nominating
persons for election as director of a nonprofit corporation.

Comment. Section 5320 is new.

4041050 G 5321

Tentatively Approved
Hay 1976

§ 5321, Election of directors

5321, Except as otherwise provided in this division or in the
bylaws, directors of a nonprofit corporation shall be elected by the

voting members at a meeting of the members.

Comment. Sectiom 5321 supersedes portions of former Sections 9302
and 9401(a), which permitted the bylaws to specify the time and manner
of chosing directors. It is comparable to Section 30i{a) (General Cor-
poeration Law), which provides for election of directors at the annual
meeting of members. See also Sections 5611 (annual meeting of members
of nonprofit corporation for election of directors) and 5265 (bylaws
relating to directors),

Under this section, the bylaws may specify a procedure for selec-
tion of directors by classes of members, by persons other than members,
or by means other than election at a meeting of members. Compare former

Section 10202 (Corporations for Charitable or Eleemosynary Purposes),
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which permitted the articles to provide for selection of trustees by
specified associations or corporations, or by their officers, and by
public officlals. See also Sections 561: (annual meetingz), 5033 (con-
sents required to elect directors), and 5700 {(voting rights and manner

of voting).

404/u91 3 5322

Tentatively Approved
May 1976

3 5322, Vacanclies of directors

5322. (a) A vacancy on the board of a nonprofit corporation exists
when the authorized position of a director is not then filled by a duly
elected and acting director.

{b) A vacancy may exist regardless whether it is caused by:

(1) The death, resipnation, or removal of a director.

2) A change in the authorized nunber of directors, whether by the
board or the members.

(3) A declaration of vacancy by the board pursuant to Section 5323.

(4) Any other cause.

Comment. Section 5322 is the same in substance as Section 192
(General Corporation Law). It comntinues portions of former Section 806
that were applicable to nonprofit corporations through former Section
9002. For provisions relating to resignation of directors, see Section
5324, For provisions relating to removal of directors, see Section
5325. For provisions relating to a change in the authorized number of

directors, sce Sections 5311 and 5312. For provisions relating to a

declaration of vacancy by the board, see Section 5323.
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404 /092 5 5323

Tentatively Approved
May 1976

3 5323. Declaration of vacancy by board

5323. The board may declare vacant the office of a director in any

of the following cases:

{a) The director nas been declared of unsound mind by an order of

court.

(b) The director has been convicted of a felony.

{c) Any other cause provided in the bylaws.

Coument. Subdivisions (a) and (b) of Section 5323 are the same 1n
substance as Section 302 (General Corporation Law). They continue a
portion of former Section 807, which was applicable to nonprofit corpo-

rations through former Section 9002. Subdivision {c) is new.

4041093 5 5324

Tantatively Approved
May 1976

§ 5324. Tesignation of directors

5324. (a) A director of a nonprofit corporation may resign by
giving written notice to the board, the chairman of the board, the
president, or the secretary.

(b} The resignation is effective upon giving the notice, or after
such period not exceeding 30 days as is provided in the bylaws, unless

the notice specifies a later time for the effectiveness of the resigna-

tion.
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{c) If the resignation is effective at a future time, a successor
may be elected to take office when the resignation becomes effective.

Comment. Section 5324 is the same in substance as Section 305(d)
{(General Corporation Law) except that the bylaws may provide a notice
period not exceeding 30 days. It continues portions of former Section

809 which were applicable to nonprofit corporations through former
Section 9002,

404/094 4 5325

Tentatively Approved
bay i976

§ 5325, Wemoval of directors

5325. Unless otherwise provided in the bylaws, a director may be
removed from office:

{a) Without cause, by vote of members holding a majority of the
voting power. A director elected pursuant to a provision of the bylaws
for election of directors by classes may be removed only by members of
the class entitled to elect the director.

(b) In case of fraudulent or dishonest acts or gross abuse of au-
thority or discretion with reference to the nenprofit corporation, by
the superior court of the proper county on petition by 10 percent of the
nembers of any class in an action to which the nonprofit corperation is
made a party. The court may bar from reelection a director so removed
for a period prescribed by the court.

Comment. The introductory portion of Section 5325 continues a por-
tion of former Section 9302 (articles or bylaws may provide mammer of

removal of directors).
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Subdivision (a) is comparable to a portion of Section 303(a)(Gen-
eral Corporation Law). It continues a portion of former Section 81C
that was applicable to nonprofit corporations through former Section
9002. Where directors are elected by classes of members, a director may
be removed only by a majority of the class that elected him. See Sec-
tion 5194,.5(b) {("voting power' based on percentage of directors elected
by class vote).

Subdivision (b) is the same in substance as Section 304 (Grneral
Corporation Law). It continues former Section 81!, which was applicable
to nonprofit corporations through former Section 9002, except that only
10 percent of tue members of a class, as opposed to 10 percent of the

whole membership, is required.

4947095 4 5326

Tentatively Approved
lay 1976

£ 5326, Filling vacancies

5326. Unless otherwise provided in the bylaws:

(a) Vacancies on the board may be filled by a majority of directors
then in office, whether or not less than a quorum, or by a sole remain-
ing director.

(b) The voting members may elect a director at any time to fill a
vacancy not filled by the directors.

Comment. Subdivision (a) of Section 5326 is the same in substance
as the first sentence of Section 305(a)(General Corporatiom Law). It

continues former Section Y502. See Cavin Memorial Corp. v. Requa, 5

Cal. App.3d 345, 85 Cal. Rptr. 107 (1970).
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Subdivision (b} is the same in substance as the first sentence of
Section 305(b)(Ceneral Corporation Law). It continues a portion of
former Section 809, which was applicable to nonmprofit corporations

through former Section 9002,

4047097 3 5327

Tentatively Approved
ifay 1976

Renumbered itlay 1976

§ 5327. Appointment of directors by court

53327. If a nonprofit corporation has no voting members other than
the directors and all the directors resign, die, or become incompetent,
the superior court of any county may appoint directors of the nonprofit

corporation upon application of any party 1in interest.

Comment. Section 5327 is the same in substance as Section 306
{General Corporation Law), It contlnues the portion of former Section
09,5 that applied to nonprofit corporations except that (1) application
may be made to the superior court of any county rather than the county
in which the principal office of the vomprofit corporation is located
and (2) application may be made by any party having an interest in the
nonprofit corporation as well as a creditor or the personal representa-
tive of a deceased director or the guardian or conservator of an incom-

petent director.
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4047096 ¥ 3330

Tentatively Approved
Hay 1976

Article 3. .leetings of lirectors

s 3330. DBylaws control

5330, ‘The provisions of this article apply to meetings of the

board unless otherwise provided in the bylaws.

Comment. Section 5330 is the same in substance as the introductery
portion of Section 307 (General Corporation Law). It continues former
Section 9401(a) which permitted the bylaws of a nonprofit corporation to
make provisions for the time, place, and manner of calling, giving
notice of, and conducting regular and special meetings of directors and
to dispense with notice of all regular directors' meetings. It contin-
ues former Section 9401(b) which permitted the bylaws of a nonprofit
corporation to provide for the requirements of a quorum of directors,
which could be greater or less than a majority. See alsc former Section
9533 (meetings of directors called and held as ordered by directors,
subject to the articles or bylaws). TFor exceptions to Section 5330, see
Sections 5332(b)(bylaws may not dispense with notice of special meet-
in.s), 5337(a)(bylaws may not permit act of board by less than a major-
ity of directors present at meeting)}, 5338 (validation of defectively

noticed meeting), and 5339 (written consent to action without a meeting).

4047099 § 5331

Tentatively Approved
Hay 1976

§ 5331. Call of meetings

5331. ileetings of the board shall bte called and held as may be
ordered by the directors.
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Comment. Section 5331 is comparable to Section 307{a)(l)(General
Corporation Law). It is the same in sybstance as former Section 2503,
It should be noted that Section 5331 is subject to Section 5330 (bylaws

control).

404/100 § 5332

Tentatively Approved
May 1976

5 5332. otice of meetings

5332. (a) Regular wmeetings of the board way be held without notice
if the time and place of tpe meetings are fixed by the bylaws or the
board.

{b) Special meetings of the board shall be held upon four days' no-
tice by mail or 48 hours' notice delivered personally or by telephone or
telegraph. The bylaws may not dispense with notice of a special meeting.

{c) Hotice of a meeting need not be piven to a director who signs
a waiver of notice, whether before or after the meeting, or wheo attends
the meeting without protesting, prior to its commencement, the lack of
notice.

{d) A notice or waiver of notice need not specify the purpose of
any regular or special meeting of the board.

Comment. Section 5332 is the same in substance as Section 307{a){2)
and (3) {General Corporation Law). Subdivision {a) supersedes the second
sentence of former Section 9401(a){bylaws mavy dispense with notice of
all regular directors’' meetings). It should be noted that Sectiom 5332

is subject to Section 5330 (bylaws control) except to the extent pro-
vided in subdivision (b}.
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404/101 v 5333

Tentatively Approved
May 1676

v 5333, Adjournment of rieetings

5333. (a) A majority of the directors present, whether or not a
quorum is present, may adjourn a meeting to another time and place.

(b) If a neeting is adjourned for more than 24 hours, notice of the
adjournment to another time or place shall be gilven prior to the time of
the adjourned meeting teo the dirsctors who were not present at the time
of adjournment.

Comment. Sectiom 5333 is the same In sﬁbstance as Section 307(a)(4)
(General Corporation Law). It is new to nonprofit corporation law. It

should be noted that Section 5333 is subject to Section 5330 (bylaws

control)}.

405/958 $ 5334

Tentatively Approved
vay 1976

Renunberad June 1976

§ 5334. Place of meetings

5334. iMeetings of the board may be held at any place within or

without the state designated in the notice of the meeting
or, if not stated in the notice or there is no notice, designated in the

bylaws or by resclution of the board.

Comuent. Section 5334 is the same in substance as Section 307(a)(5)

(General Corporation Law). It continues the portion of former Section
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Y401(a), which provided for the bylaws to specify the place of meetings
of directors and permitted meetings to be held outside the state. It
should be noted that Section 5334 is subject to Section 5330 (bylaws

control).

4057442 4 5335

Tentatively Approved
Hay 1976

Renumbered June 1976

§ 5335. lleeting by conference telephone

5335. (a) Directors may participate in a meeting of the board
through use of conference telephone or similar communications equipment
so long as all directors participating in the mweeting can hear one
another,

(b) Participation by a director in a meeting pursuant to this sec-
tion constitutes presence in person by the director at the meeting.

Comment. Section 5335 is the same in substance as Section 307{a)(6)
(General Corporation Law). It is new to nonprofit corporation law. It

should be noted that Section 5335 18 subject to Section 5330 (bylaws

control).
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625/443 T 5336

Tentatively Approved
Hay 1976

Jemumbered June 1976

§ 5336. yYuorum of directors

5336. (a) A majority of the authorized number of directors comnsti-
tutes a quorum of the beard for the transaction of business.

(b) The bylaws may provide that a quorum of directors is greater or
less than a majority.

Comment. Subdivision (a) of Section 53356 is the same in substance
as the first sentence of Section 307(a)(7){General Corporation Law).

Subdivision (b) continues the portion of former Section 9401(h) that ap-

plied to a quorum of directors.

405/ 444 § 3337

Tentatively Approved
Hay 1976

Staff Revision and Renum—
bering June 1976

3 5337. Acts of the board

5337. (a) Except as otherwise provided in this division, every act
or decision done or made by 2 majority of the directors present at a
meeting duly held at which a quorum is present is the act of the board.
The bylaws may not provide that a lesser vote than a majority of the
directors present at a meeting is the act of the board.

(b) A meeting at which a quorum is initially present may continue

to transact business notwithstanding the withdrawal of directors, if any
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action taken is approved by at least a majority of the required quoruam

for the meetins.

. Comment., Section 5337 1s the same in substance as Section 307{a) (8)
(General Corperation Law). It continues former Section 517, which was
applicable to nonprofit corporatioms through former Section 2002, with
the addition of subdivision (b) which is intended to preclude disruption
of meetings by withdrawal of a sufficlent number of directors to leave
less than a quorum. It should be noted that, with the exception of the
second sentence of subdivision (a), Section 5337 is subject to Section
5330 (bylaws control) and to contrary provisions of this division. See,
e.8., Sections 5371 (contracts approved without counting vote of iaterested
or common director) and 5384 (indemnification approved bty majority vote
of a quorum not including director to be indemnified).

dote. The staff revision adds the second sentence to subdivision
{a) in conformity with AB 2349.

405/956 § 5338

Tentatively Approved
Jay 1976

senumbered June 1976

§ 5338, Validation of defectively noticed meeting

5338. Hotwithstanding any other provision of this article, the
transactions of a meeting of the board, however called and noticed or
wherever held, are as valid as though had at a meeting duly held after
regular call and notice if all of the following conditions are satis-
fied:

(a) A quorum is present.

(b} Either before or after the meeting, each director not present
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sizns a written waiver of notice, a consent to holding the meeting, or
an approval of the winutes of the meeting.

{c} All waivers, consents, and approvals are filed with the corpo-
rate records or made a part of the minutes of the meeting.

Coument. Section 5338 is the same in substance as Section 307(b)
{General Corporation Law). It continues provisions of former Section
814 which were applicable to nonprofit corporations through former

Section 9002. It should be noted that Section 5334 is not subject to

Section 5330 {(bylaws control).

405/957 % 5339

Tentatively Approved
tHay 1976

fenumbered June 1976

5 5339, Wriltten consent to action without a meeting

5339. TUotwithstanding any other provision of this article:

{a) Any action required or permitted to be taken by the board may
be taken without a meeting if all directors individually or collectively
consent in writing to the action.

{b) The written consents shall be filed with the minutes of the
proceedings of the board.

{¢) Action by written consent has the same force and effect as a
unanimous vote of the directors.

Comment. Section 5339 is the same in substance as Section 307(c)

{General Corporation Law). It continues former Section 9503.1, with the
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exception of the last sentence relating to authority in the articles or
bylaws to take action by written consent, which 1s not continued in
order to eliminate needless complexity in the articles and bvlaws. It
should be noted that Section 5339 is not subject to Section 5330 (bylaws

control).
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Article 4, Provisional Jirectors

Comment. Article &4, commencing with Section 5340, supersedes
former Section 819, which was applicable to nonprofit corporations
through former Section 9002, It is comnmarable to Section 306 (General

Corporation Law).

0457219 4 5340

Tentatively Approved
“lay 1976

£ 5340, Superior court may appoint provisional directors

5340. The superior court of the proper county may, notwithstanding
any provisions of the bylaws, appoint a provisional director pursuant to

this article.

Comment. Section 5340 is new.

405/446 5 5341

Tentatively Approved
Hay 1976

§ 5341. Deadlock among directors

5341. (a) Appointment of a provisional director may be made if

both of the following conditions are satisfied:
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(1) The directors are equally divided and cannot agree as to the
management of the affairs of the nonprofit corporation.

(2} As a result of the inability of the directors to agree, the
activities of the nonprofit corporation can no longer be conducted to
advantage or there is danger that the property and activities of the
nonprofit corporation will be impaired or lost.

(b} Action for appointment under this section may be brought by a
girector or by 50) voting members or by mewbers holding not less than 10
percent of the voting power.

(c} This section applies whether or not an action is pending for an
involuntary winding up or dissolution of the nonprofit corporation.

Comuent. Sectiom 5341 Is the same 1n substance as Sectlon 308(a)

(General Corporation Law) except that 50 members or 'Q percent may peti-

tion for appointment.

405/448 L 5342

Tentatively Approved
Hay 1976

Nenumbered June 1976

% 5342, (ualifications of provisional directors

5342, A provisional director shall be an impartial persen who is
neither a member nor a creditor of the nonprofit corporation nor related
by consanguinity or affinity within the third degree according to the
common law to any of the other directors of the nonprofit corporation or

to any judge of the court by which the provisional director is appointed.
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Comment. Section 5342 is the same In substance as the first sen-

tence of Section 308(c){General Corporation Law).

4057449 5 5343

Tentatively Approved
tlay 1976

Kenumbered June 1976

§ 5343. Rights and powers of provigional directors

5343, A provisional director shall have all the rights and powers
of a director untll the conditions of subdivision (a) of Section 5341
are no longer satisfied or until removed by order of the court or by
members holding a majority of the voting power.

Comment. Section 5343 is comparable to the second sentence of

Section 308(c) (General Corporation Law).

405/450 v 5344

Tentatively fpproved
ilay 1976

Renumbered June 1976

§ 5344. Compensation of provisional directors

5344. A provisional director is entitled to such compensation as
is fixed by the court unless otherwise agreed with the nonprofit corpo-
ration.

Comment. Section 5344 is the same in substance as the third sen-

tence of Section 3G8(c){General Corporation Law).
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Tentatively Approved
Hay 1976

Renumbered June 1976

Article 5. Comnittees of the 5eard

3 5350. Jesipgnation of committees

5350. Unless the bylaws provide otherwise, the board may, by
resolution adopted by a majority of the authorized number of directors,

designate one or more committees of the board pursuant to this article.

Comment. Section 5351 is the same in substance as the first pot-
tion of the first sentence of Section 311 (General Corporation Law). It
supersedes former Section 9401(d) which permitted the bylaws to make
provisions for the appointment and authority of executive or other
committees of the board of directors,

It should be noted that the board may appoint advisory and other
comittees not pursuant to this article, which may consist of persons
other than directors. See Section 5316 (advisory and other committees).
Such committees, however, may not exercise the power of the board. See

Section 5310 (control of corporate affairs by board).

4057453 3 5351

Tentatively Approved
May 1976

Nenumbered June 1976

§ 5351. Designation of committee members

5351. (a) A comaittee of the board shall consist of two or more

directors.
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{b) Unless the bylaws provide that particular directors are members
of specified committees, committee members are designated by the board

and serve at the pleasure of the board.

Comment. Section 5351 is comparable to the last portion of the

first sentence of Section 311 (General Corporation Law).

405/454 5 5352

Tentatively Approved
May 1976

Renumbered June 1976

§ 5352. DYesignation of alternate committee members

5352. Unless otherwise provided in the bylaws:
(a) The board may designate one or more directors as alternate

meubers of a committee.

(b) An alternate committee member may replace an absent committee

member at a meeting of the committee.

Comment. Sectlon 5352 is the same in substance as the second sen~
tence of Section 311 (General Corporation Law) except that the bylaws

may vary the requirements of Section 5352.
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405/833 5 5353

Tentatively spproved
ifay 1970

Lenumbered June 1970

§ 5353. Authority of committees

5353. (a) A committee of the board, to the extent provided in the
resclution of the board or in the bylaws, shall have all the authority
of the board.

(b) Wotwithstanding subdivision (a), a committee of the board shall
not have authority to do any of the following acts:

(1) Approve any action for which this division also requires ap-
proval of the members.

(2) Fill vacancies on the board or in a committee.

(3) Fix compensation of the directors for serving on the board or
on a conmittee.

(4) Amend or repeal bylaws or adopt new bylaws.

{5) Amend or repeal a resolution of the board which by its express
terus 1s not so amendable or repealable.

{v) Appoint other committees of the board or committee members.

Comment. Section 5353 is the same in substance as Section 311(a)-~
{g) {General Corporation Law) except that Section 311(f) is not dupli-

cated since a nonprofit corporation cannot make distributions to mem-—

bers. See Section 5236.
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405/834 § 5354

Tentatively Approved
fay 1976

Renumbered June 1976

§ 5354, Meetings of coumittees

5354, Article 3 (commencing with Section 5330) applies to meetings
of a committee of the board and to action by the committee, mutatis
mutandis,

Comment. Section 5354 is the same In substance as Section 307(d)

{General Corporation Law). The phrase "mutatis mutandis” means neces-

sary changes having been made.
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Tentatively Approved
tiay 1976

Article 6. Officers

§ 5360, Corporate officers

3360. A nonprofit corporation shall have all of the following of-
ficers:

(a) A chairman of the board or a president, or both.

(b} A secretary.

{(c) A chief financial officer.

(d) Other officers with such titles and duties as (i) are stated in
the bylaws, {(ii1) are determined by the board, or (iii) may be necessary
to enable the nonprofit corporation to sign instruments.

Comment, Section 5360 is the same in substance as the first sen-
tence of Section 312(a)(General Corporation Law). It supersedes the
first sentence of former Section 821, which was applicable to ncnprofit
corporations through former Section 9002. See also former Section

2401 (c) (bylaws may wake provisions for the number, official designations

and duties of directors and other officers).

405/836 § 5361

Tentatively Approved
May 1976

Staff Tevision June 1976

§ 536l. Chief executive officer

5361. Unless otherwise provided in the bylaws, the president, or

if there is no president, the chairman of the board is the chief execu-
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tive officer of the nonprofit corporation.

Comment. Section 5361 is the same in substance as the second sen-
tence of Section 312(a)(General Corporation Law) except that the presi-~
dent or chairman of the board is not defined as the general manager of a
uonprofit corporation. It is new to nonprofit corporation law.

Bote, The staff revision deletes the reference to "peneral manag-
er” since the only utility the staff has been able to discover for the

reference is in the service of process provisions where "general manag-
er” has a meaning other than chief executive officer.

405/837 3 5362

Tentatively Approved
tHay 1976

§ 5362, Selection of officers

5362. Except as otherwise provided by the bylaws or a resolution
of the board:

(a) Officers are chosen by the board and serve at the pleasure of
the board.

(b) Any number of offices may be held by the same person.

Comment. Subdivision (a} of Section 5362 is the same in substance
as the first sentence of Sectiom 312(b)(General Corporation Law). It
continues a portion of the first sentence of former Section 821 which
was applicable to nonprofit corporations through former Section 9002.
See also forumer Section 9401 (bylaws may make provisions for the manner
of choosing and terms of office of directors and other officers).

Subdivision (b} supersedes the third sentence of former Section
821, which was applicable to nonprofit corporations through former
Section 9002, and which permitted a person to hold two or more offices

except those of president and secretary.
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405/638 § 5363

Tentatively Approved
Hlay 1576

§ 5363, Tesignation of officers

5363. (a) An officer may resign at any time upon written notice to
the nonprofit corporation subject to a notice period in the bylaws not
exceeding 30 days.

(b) Resignation of an officer is without prejudice to the rights,
if any, of the nonprofit corporation under a contract to which the
officer is a party.

Comuent. Section 53¢3 is the same in substance as the second sen-
tence of Sectlon 312({(b)(General Corporation Law) except that the bylaws

may provide a notice pericd not exceeding 30 days. It 1s new to non-

profit corporation law.
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405/839 I 5370

Tentatively Approved
ilay 1976

Article 7. Standards of Conduct by .ianagement

§ 5370. Duty of care of directors

5370. ({a) Subject to Section 5560, a director shall perform the
duties of a director, including duties as a member of a committee of the
board upon which the director serves, in good faith, in a manner the
director believes to be in the best interests of the nonprofit cor-
poration and with such care, including reasonable inquiry, as an ordi-
narily prudent person in a like position would use under similar cir-
cumstanceas.

(b) In performing the duties of director, a director shall be
entitled to rely on information, opinions, reports, or statements, in-
cluding financial statements and other financial data, so long as the
director acts in good faith, after reasonable inquiry when the need
therefor is indicated by the circumstances and without knowledge that
would cause such reliance to be unwarranted, where the information,
opinion, report, or statement 1s prepared or presented by any of the
following:

(1) One or more officers or employees of the nonprofit corporation
whom the director believes to be reliable and competent in the matters
presented.

(2) Counsel, independent accountants, or other persons as to mat-
ters the director believes to be within the person's professional or

expert competence.
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(3) A committee of the board upon which the director does not
serve, as to matters within its designated authority, which committee
the director believes to merit confidence.

{c) A person who performs the duties of a director in accordance
with this section shall have no liability based upon an alleged failure
te discharge the person's obligations as a director.

Comment. Section 5370 is the sawe in substance as Saction 309
(General Corporation Law). It sets a standard of care for directors of
nonprofilt corporations generally. This standard is subject to fiduciary

obligations in the case of assets held on charitable trust or by a non-

profit corporation organized for charitable purposes. See Section 5560.

405/340 § 5371

Tentatively Approved
May 1976

% 5371, {ontracts involving interested directors

5371. {a) This section applies to a contract or other transaction
between a nonprofit corporation and (i) a director of the nonprofit cor-
poration or (ii) a business or nonprofit corperation, firm, or associa-
tion in which a director of the nonprofit corporation has a material
financial interest.

(b) No contract or other transaction described in subdivision (a)
is either void or voidable because (1) the director or the other busi-
ness or nonprofit corporation, firm, or association are parties or (ii)

the director is present at the wmeeting of the board or a committee of
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- the board which authorlzes, approves, or ratifies the contract or trans—
action, if any of the following circumstances exist:

(1) The material facts as to the contract or tramsaction and as to
the director’s interest are fully disclosed or known to the members and

' the contract or transaction is approved by the wembers in good faith,
with the interested director not being entitled to vote thereon.

(2) The wmaterial facts as to the contract or traumsaction and as to
the director's interest are fully disclosed or known to the board or
comeittee, and the board or committee authorilzes, approves, or ratifies
the contract or transaction in good faith by a vote sufficient without
counting the vote of the interested director, and the contract or trans-
action is just and reasonable as to the nonprofit corporation at the
time it was authorized, approved, or ratified.

{3) The person asserting the validity of the contract or transac-
tion sustains the burden of proving that the contract or transaction was
just and reasonable as to the nonprofit corporation at the time it was
authorized, approved, or ratified.

{c) An interested director may be counted in determining the pres-
ence of a quorum at a neeting of the board or a committee of the board
which authorizes, approves, or ratifies a contract or transactionm.

{d) A common directorship in and of itself does not constitute a
material financial interest within the meaning of this subdivision. A
director is not interested within the meaning of this section in a
resolution fixing the compensation of another director as a director,
officer, or employee of thé nonprofit corporation, notwithstanding the
fact that the first Jdirector is also receiving compensation from the

nonprofit corporation.
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Comment. Section 5371 is the same in substance as Section 310(a)
(General Corporation Law). It supersedes provisions of former Section
820 which were applicable to nonprofit corporations through former
Section 9002,

045/220 § 5372

Tentatively Approved
May 1976

§ 5372. Contracts involving common directors

3372. (a) This section applies to a contract or other tramsaction
between a nonprofit corporatiom and business or nonprofit corporation or
association of which a director of the nonprofit corporation is a direc-
tor. This section does not apply to a contract or tramsaction described
in subdivision {a) of Section 5371.

(b) No contract or other transaction described in subdivision (a)
is either void or voidable because the director is present at the meet-
ing of the board or a committee of the board which authorizes, approves,
or ratifies the contract or transaction, if any of the following circum-
stances exist:

(1) The material facts as to the contract or tranmsaction and as to
the director's other directorship are fully disclosed or known to the
board or committee, and the board or committee authorizes, approves, or
ratifies the contract or transaction in good faith by a vote sufficient
without counting the vote of the common director.

(2) The contract or transaction is approved by the members in good
faith,
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(3) The contract or transaction is just and reasonable as to the
nonprofit corporation at the time it is authorized, approved, or rati-
fied.

(¢} A common director way be counted in determining the presence of
a quorunm at a meeting of the board or a committee of the board which
authorizes, approves, or ratifies a contract or transactiom.

Comuent. Section 5372 is the same in substance as Section 310(b)
(General Corporation Law). It supersedes provisions of former 3ection
820 which were applicable to nenprofit corporations through former Sec-
tion 9002.

Because "material financial interest” is not defined in Section
5371, a common director who has more than a mere common directorship

should rely on the valldating provisions of Section 5372 only with

caution.

406/208 § 5373

Tentatively Approved
liay 1976

§ 5373, Loans to directors and officers

5373. A nonprofit corporation shall not make a loan of money or
property to, or guarantee the obligation of, a director or officer of
the nonprofit corporation or of the parent or a subsidiary of the non-
profit corporation unless the provisions of one of the following sub-
divisions are satisfied:

{aj The lecan or guarantee is approved by a majority of the members

of all classes {other than the benefited director or officer).

ITI~35



¢ 5374

(b) The loan or guarantee is pursuant to an employee benefit plan
approved by the members afrer disclosure of the right to include offi-
cers or directors under the plan if the board determines that the loan
or guaranty may reasonably be expected to benefit the nonprofit corsora-
tion. The loan or guaranty may be with or without interest and may be
unsecured or secured in a manner the board approves.

(c) The loan is an advance for expenses reasonably anticipated to
be incurred in the performance of the duties of the director or officer,
for which the director or officer would be entitled to reimbursement by
the nonprofit corporation.

Comment. Section 5373 is comparable to Section 3i5 (General Corpo-

ration Law). It supersedes former Section 323, which was applicable to

nonprofit corporations through former Section 9002.

dote. whether this section is applicable to credit unions, and
whether there are in existence any mutual savings banks, is to be deter-
mined by the staff.

100/378 § 5374

Lubstance Tentatively Ap-
proved llay 1976

§ 5374. Special derivative action against directors

5374. (a) This section applies to the following corporate actions:

(1} A distribution to members contrary to Chapter 5 {(commencing
with Section 5500).

(2) A distribution of assets contrary to Section 70340.

(3) A loan or guaranty contrary to Section 5373.
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{b} Subject to Section 5370, a director of a nenprofit corporation
who approves, or who is present and abstzins from voting at a meeting of
the board or committee at which is approved, a corporate action de-
scribed in subdivision (a) is liable to the nonprofit corporation for
the benefit of all creditors and members entitled vnder subdivision {c)
to institute an action. Liability of directors under this subdivision
1s joint and several.

(c) An action may be brought under this section in the name of the
nonprofit corporation without regard to Chapter 8 (commencing with Sec-
tion 5800) by:

(1) A creditor whose debt or claim is prior to the time of the
corporate action described in subdivision (a) and who has not consented
to the corporate action, whether or not the craditor's claim is reduced
to judgment.

(2) A member at the time of the corporate action described in sub=
division (a) who has not consented to the corporate action.

(d) The damages recoverable from a director under this section are
the lesser of the following:

(1) The amount of the illegal distribution or the loss suffered by
the nonprofit corporation as a result of the illegal loan or guaranty.

{2) The liabilities of the nonprofit corporation owed to noncon-
senting creditors at the time of the vielation.

{e) A director liable under this section:

(1) Is entitled to be subrogated to the rights of the nonprofit
corporation against a person who rzceived tha illegal distribution,

loan, or guaranty.
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(2) :lay compel contribution by other directors lizble under this

section.

Comment. Section 5374 1is comparable to Section 316 (General Corpo~-
ration Law). Section 5374 supersedes former Sections 823-829, which
were applicable tc nouprofit corporations through former Section 2002.

Subdivision (b) continues existing law. A director 1itay be liable
to persons other than the nonprofit corporation for approval of corpo-
rate actions listed in subdivision (a), but subdivision (c){l) provides
the exclusive means of action for creditors to enforce the liability of
directors. See also Section 7037 {action by creditor in name of non=-
profit corporation to enforce recovery of improper distribution to
members). Subdivision {(c)(l) removes the limitation of prior law that
only judguent creditors wight bring an action in the name of the non-
profit corporation. Compare former Section 826.

Subdivision (e) provides a director liable under this section the
rigat to contribution by other directors and subrogation apalnst other
persons., These rights may be enforced either in the action in which the
director 1s held liable or in an independent action pursuant to the

ordinary rules of civil practice,
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Article 8. Indemnification of Corporate Agents

Comment. Article § (commencing with Section 5380) supersedes
former Section 830, which was applicable to nonprofit corporations
through former 3ection 9002. It is comparable to Section 317 (General

Corporation Law).

968/614 £ 5380

Tentatively Approved
fay 1976

5 5380. bvefinitions

5350. For the purposes of this article:

(a) "Agent" means a person who is or was a director, officer,
employee, or other agent of any of the following entities:

(1) The nonprofit corporation or a predecessor nonprofit corpora-
tion.

{2) Another nonprofit corporation, a business corporation, a part-
nership, a joint venture, a trust, or other enterprise at the request of
the nonprofit corporation or a predecessor nonprofit corporation.

(b} "Proceeding" means a threatened, peading, or completed action
or proceeding, whether civil, criminal, administrative, or investiga-
tive.

{c) "Expenses™ includes without.limitation attorney's fees and any
expenses of establishing a right to indemnification under Section 5383

or subdivision (c) of Section 5384,
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Comment. Section 5380 is the same in substance as Section 317(a)

{General Corporation Law).

263/615 L 5381

Tentatively Approved
Hay 1976

% 538]l. Indemnification in proceedings other than derivative actions

5381. {a) A nonprofit corporation may indemmify a person or the
estate of 3 person who was or is a party or is threatened to be made a
party to a proceading {other than an action by or in the right of the
nonprofit corporation) by reason of the fact that the person 1s or was
an agent, against expenses, Judgments, fines, settlements, and other
amounts actually and reasonably incurred in connection with the nroceed-
ing.

(b) Indemnification under subdivision (a) may not be made unless
both of the following conditions are satisfied:

(1) The person acted in good faith and in a manner the person
reasonably believad to be in the best Interests of the nonprofit corpo-
ration.

{(2) In the case of a criminal proceeding, the person had no reason-
able cause to believe the conduct was unlawful.

(c) The termination of a proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent shall
not, of itself, create a presumption that the conditions of subdivision

(b} are not satisfied.
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Comment. Section 5331 is the same in substance as Section 317(b)
{General Corporation Law)} with the clarifying language that the estate

of an agent may be indemnified.

063/61% 3 5382

Tentatively Approved
May 1976

§ 5382, Indemnification in derivative actions

5382, (a) A nonprofit corporation may indemnify a person or the
estate of a person who wag or is a party or is threatened to be uwade a
party to a threatened, pending, or completed action by or in the right
of the nonprofit corporation to procure a judgment in its favor by
reason of the fact that the person is or was an agent, against exXpenses
actually and reasonably incurred by the person in connection with the
defense or settlement of the action.

(b) Indemnification under subdivision (a) may not be made unless
the person acted in good faith, in a manner the person believed to be in
the best interests of the nonprofit corporation and with such care,
including reasonable inquiry, as an ordinarily prudent person in a like
position would use under similar circumstances.

(¢) Ho indemnification may be made under subdivision {a) for any of
the followving:

(1) Amounts paid in settliug.or ctherwise disposing of a threatened
or pending action, with or without court approval.

(2) Expenses incurred in defending a threatened or pending action

which is settled or otherwise disposed of without court approval,
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(3) Expenses incurred in comnection with a claim, issue, or matter
as to which the person is adjudged liable to the nonprofit corporation
in the performance of the person’s duty to the nonprofit corporation
except to the extent that the court in which the action was brought
determines upon application that, in view of all the circumstances of
the case, the person is fairly and reasonably entitled to indemmity for
such expenses as the court determines.

Comment. Section 5382 1s the same in substance as Section 317(c)
(General Corporation Law) with the clarifying language that the estate
of an agent way be indemnified. It should be noted that a derivative

action under Chapter § may be settled or otherwise disposed of only with

court approval. Section 5840.

963/621 5 5383

Tentatively Approved
ilay 1976

§ 5383. Indemnification where agent prevails on merits

5333. A nonprofit corporation shall indemmify a person or the
estate of a person who has been successful on the merits in defense of a
proceeding described in Section 5381 or 5382, or in defense of a claim,
issue, or matter therein, against expenses actually and reasonably
incurred by the person in connection therewith.

Comment. Section 3383 is the same in substance as Section 317(d)

(General Corporation Law) with the clarifying language that the estate

of an agent may be indemnified.
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4067207 T 5384

Tentatively Approved
‘iay 1976

3 5384, Corporate action required for indemnification

5384. Except as provided in Section 5383, indemnification may be
made under tiuils article by the nonprofit corporation only if, upon a
determination that the conditions prescribed in Section 5381 or 5382 are
satisfied, indemnification is authorized by one of the following:

(a) A majority vote of a quorum consisting of directors who are not
parties to the proceediﬁg.

(b) Approval of the members, with the person to be indemnified not
being entitled to vote thereon.

{c) Order of the court in which the proceeding is or was pending,
upon application made by (1) the nonprofit corporation or {2) the agent,
attorney, or other person rendering services in comnection with the

defense, whether or not opposed by the nonprofit corporation.

Comment. Section 5384 is the same in substance as Section 317¢e)

(General Corporation Law).

968/622 4 3385

Tentatively Approved
lay 1976

§ 5385, Authority to advance expenses

5385. (a) Expenses incurred by an agent in defending a proceeding

may be advanced by the nonprofit corporation prior to final disposition

of the proceeding.
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(t) The advance shall be conditioned on receipt of an undertaking
by or on behalf of the agent to repay the amount of the advance unless

it is determined ultimately that the agent is entitled to be indemnified

as authorized in this article.

Commnent. Section 5335 is the same in substance as Section 317(f)

(General Corporation Law).

964/623 & 5386

Tentatively Approved
vay 1976

$ 5386. Indemnification other than pursuant te this article

5386. (a) ilo provision made by a nonprofit corporation to indem—
nify its or its subsidiary's directors or officers for the defense of
any proceeding, whether contained in the bylaws, a resoclution
of members or directors, an agreement, or otherwise, is valid unless
consistent with tnis article.

(b} Wothing contained in this article affects the right to indem-
nification to which persons other than those described in subdivision
(a) way be entitled by contract or otherwise.

Comment. Section 5386 is the same in substance as Section 317(g)

(General Corporation Law).
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965/708 5 5387

Tentatively Approved
ay 1976

% 5387. Limitation on indemmification

5387, Except as provided in Section 5383 or subdivision (c} of
Section 5384, no indemnification or advance may be made under this
article where either of the following appears:

{a) 1t would be inconsistent with the bylaws, a resolution of the
mewmbers, or an agreement in effect at the time of accrual of the cause
of action asserted in the proceeding, which prohibits or otherwise
limits indemnification.

(b) It would be inconsistent with a condition expressly imposed by
a4 court in approving a settlement.

Comment., Section 5387 is the same in substance as Section 317¢(h)

(General Corporation Law).

969/016 § 5328

Tentatively Approved
May 1976

§ 5388, Insurance for corporate agents

5388. A nonprofit corporation may purchase and maintain insurance
on benalf of a person against a liability asserted against or incurred
by the person as an agent or arising out of the person's status as an
agent, whether or not the nonprofit corporation would have the power

under thils article to indemnify the person against the tiability,
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4 5350

Comment. Section 5308 is the same in substance as Section 317(1)

(General Corporation Law).

963/020 & 5389

Tentatively Approved
Hay 1976

5 5389, Application of article to fiduciary of employee benefit plan

5339. (a) Hotwithstanding subdivision (a) of Section 5380, this
article does not apply to a proceeding against a person in the capacity
of a trustee, investment manager, or other fiduciary of an employee
benefit plan.

(b) Hothing in this article affects or limits a right to indemni-

fication to which a person described in subdivision {a) may be entitled

by contract or otherwise.

Comment. Section 5389 is the same in substance as Section 317(5)
(General Corporation Law). Persons described in this section may be
indemnified by the nonprofit corporation without regard to the limfita-

tions of this article.
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406/209 75390

Tentatlvely Approved
Hay 1976

Article 9. Authentication of Corporate Instruments

§ 5390, cCertified copy of corporate action

5390. The original or a copy, if certified to be a true copy by a
person purporting to be the secretary or an assistant secretary of the
nonprofit corporation, of the bylaws or of a resolution or the minutes
of a meeting of members, directors, or committee is prima facle evidence
of the adoption thereof and matters stated therein.

Comment. Sectlon 5390 is the same in substance as Section 314

(General Corporation Law). It continues former Section 832, which was

applicable to nonprofit corporations through former Section 9002.

969/G19 y 5391

ot Approved; See Minutes
day 1976

¥ 5391, Validity of corporate instruments sipgmned by officers

5391. (a) This section applies when a note, mortgage, evidence of
indebtedness, contract, conveyance, or other instrument in vriting, or
an assignment or endorsement thereof, is signed by both of the following

officers:
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(1) The chairman of the board, the president, or any vice pres-
ldent.

{2} The secretary, chief financial officer, treasurer, or any
asgistant secretary or assistant treasurer.

(b) An instrument described in subdivision (a) which is executed or
entered into between the nonprofit corporation and any other person is
not invalidated as to the nonprofit corporation by any lack of authority
of the signing officers unless (subject to subdivision {a) of Section
5231) the other person has actual knowledge that the signing officers
had no authority to execute the instrument.

Comment. Section 5391 1s the same in substance as Section 313
{General Corporation Law). It is not intended to create an inference
that instruments not signed by both the officers described inm subdivi-
sion {a) are invalid; other validating concepts such as apparent author-
ity and inherent agency may be applicable to preclude a defense against
enforcement of a contract or conveyance on grounds of lack of authority.
See Section 5231(a). It should be noted that even actual knowledge of

lack of authority may not be a defense in certain cases. See Section
5231(a).

Hote. The staff has yet to revise this section for clarity and
analyze its effect both on the corporation and ou third persoss.
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406/166
CHAPTER 4. ¢EMBERS

Article 1. General Provisions

§ 5410. ilenbers

5411, ilembership classes

©wn

5412. Directors as menmbers

L2 ]

5413, Reduction of members below stated number
3414, Membership certificates

5415. Surrender and exchange for new certificate
5416. Options

5417. Consideration

3418, Partly paid memberships

5419. Liability of members

L T~ T " I 7]

L TS )

Article 2, Liability for Unpaid and
Partly Paid ifemberships

5429, Liability of member or subscriber

3421. Partly paid membership; unpaid balance
5422. Liability of transferee without knowledge
5423. Liability of transferee with knowledge
5424. uvischarge of liability of transferee
53425, Llabllity of fiduciaries

53426. Creditor's remedy
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5427. Effect of provisions

Article 3. Record Date for Determining Hembers
5433. Record date
5431. Authority of board to fix record date

5432. Rerord date where board does not fix date
3433. Record date for adjourned meeting

W Yy B h Wh

5434. Effect of record date on rights of members

Article 4. Transfer and Termination

5440. Traunsfer of membership

(72

5441, Termination of membership

L)

5442. Terminatiom of rights
5443, Withdrawal of members
5444, Liability for transfer
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4057370 £ 5410

Tentatively Approved -
e S : February 1376

Renumbered June 1976

CHAPTER 4. MEMBERS

Article:l. General Provisions

L

§ 5410. iiembers

- 5410, Unless the bylaws provide otherwise:
(a) Only natural persons may be members of a nonprofit corporation.
_{b),Nq nmember may hold more than(pné membérship, a fractional

membefship, or a joint interest in a membership.. e

(¢) If the bylaws provide for membérs other than natural persens, 4
natural person may be a member and have an interest in one or more
members other than natural persons even though the bylaws do not provide

that a member may hold more than one membership.

Comment. Section 5410 is new; it provides general rules regarding -
who ot whatrmay be members of nonprofit corporations and how the member-
gbip may be held which apply in the absence of a bylaw to the contrary.

Subdivision (a) makes clear that, if the nonprofit corporation
desires to permit business corporations, other nonprofilt corporations,
or partnerships or other unincorporated associations to be members, it
must affirmatively provide therefor. Former law di&'notlpfoﬁiﬂe'é'rﬁIE'
appliéablé'ﬁﬂefe thé bylaws remained silent. When a nonprofit cotpora-
tion provides that corporations, partnerships, associations, families,,
or other groups way become members, it should make any other necessary
provisions regarding classes of members, voting rights of the different
types of members (including multiple or fractional voting), the benefits
and’ privileges available to different membership classes,.additional
qualiflcations ror admission to membersth, and dues and assessments.
See Section 526l. See also Secticn 5703 (voting of membership held by '
corporation). '

Iv--1



§ 5411

Subdivision (b)'ﬁakes clear that, unless a different rule is pro~
vided in the npnprofit corporation's bylaws, each member may have no
more or less thau one membership. TForner law permitted different clas-
ses of wemberships but forbade the holding of more than one membership.
See former Sectlon 9802. The prohibition of holding more than one
membership was emasculated by the rule that different classes of member-
ships could be astablished nith.different voting power. See Erickson v.
Gospel Foundation of California, 43 Cal.2d 581, 275 P.2d 474 (1954) (by-

law permitting ome vote for every domation by a member of 51,000 to the

nonprofit corporation in effect created different membership classes)
Under subdivision (b}, the nonprofit corporation may permit the acqui-
sition of more or less than one membership; where this is done, the
nonprofit corporation should also consider special provisions concerning
voting rignts, benefits and privileges, membership qualifications, and’
dues and assessments. See Section 5261. See also Section 5704 {voting

of membership held by two or more persoms).

405/371 S " § 5411

.Tentatively Approved
February 1976

Kenumbered June 1976

Y 5411, Hembership classes

;5411. {a) A nonprofit corporation shall have such memberships or
classes of nembership ‘as the bylaws specify and in the absence of .any
suchrclassification, there shall be:.deemed to be but one class.

(b} Unless the bylaws set forth the rule fixing the respective
voting, property, and other rights and interests of each member or class
of ‘membership, the . rights and interests of members shall be equal as to:
any right or interest not so fixed.
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S5 5412

Comment. Section 5411 continues the substance of former Section
2602 with the exception of the prohibition of a member holding more than
oné membership, which is superseded by Section 5410.

4057406 . € 5412

Tentatively Approved
February 1976

Renumhefed June 1976

§ 5412, Directors as members

3412. Where the bylaws of a nonprofit corpora;icn do ﬁ;t provide
for members or where the nonprofit corporation has in f;;ﬁ:nd members,
th? directors are, for the purpose.of any law relating to nonprofit
corporations, - the members 6 the ndﬁprofit cﬁrﬁé&atiou anﬂushall exer-
cige all the rights and ﬁowé#s of member;;

Comment. Section 5412 continues the substance of former Section

9603. See Coon v. Freeman, ! Cal.3d 542, 463 P.2d 441, 83 Cal. Rptr.
217 (1970).
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405/407 7 5413

Tentatively Approved
* February 1976 -

#enumbered June 1976

3 5413. Tleduction of members below stated number

3413. {(a) If the members of a nonprofit corporation having a
stated number of members are reduced below that number by death, with-
drawal, or otherwise, the nonprofit corporation shall not be dissolved
for that reason. |

{E) Uniess the bylaws provide otherwise, the surviving or continu-
ing members may, in the absence of a quorum, by majority vote of the
surviving or continulng members f111 vacancies and continue the corpo-

rate existence.

Coﬁﬁent Section 5&13 continues the substance of former Section
9605 with the addition of the words "by majority vote of the surviving
or continuing members" to make clear that only a ma;ority of the remain-

ing members may £ill vacancies and continue the corporate existence.

405/40% § 5414

Substance {entatively
Apptoved February 1976

Henumbered June 1976

§.5414, liembership certificates

5414, {(a) tMiembership in a nonprofit corporation may be evidenced
by a certificate.

(b} A statement that the nonprofit corporation is not one for
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e 5415

profit shall be printed in clear type upon the face of each membership

certificate which is transferable and which represants a property in-
terest in the nonprofit corporation.
Comment. Section 5414 continues the substance of former Section

9607, making clear that the 1imitatior of subdiv131on (b) applies only

to certificates tnat repiesent a prcperty interest.

4047305 .0 v 0 o e T e - § 5415
Staff Draft June 1976

N

§ 5415 Surrendér and exchange fbr new certificate

5&15. (a) When the articles or bylaws are amendee in a eay affect—i
ing the statements contained in a membership certificate, if any, or it
becomes desirable for any “reasbn, 1t the discration’ of ‘the’ board to cancel
a membership certificate and issee a new certif*care conforming to the .7.
riohts of the holder, the board may crder a helder of g menbership ‘der—
tificate to surrender and exchange it for a new cartificate within a
reasonable time to be fixed by tke hoard.

(b) The order of the board may provide that a holder of a member-
ship certificate ordered to be surrendered is not entitled to vote or
exercise any of the other rights of members until the holder has com-
plied with the order, but the order operates to suspend such rights only
after notice and until compliance. The duty of surrender of a member-
ship certificate may also be enforced by civil action.

Comrment., Section 5415 is the same in substance as Section 422

(General Corporation Law) and former Sectien 2407,
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404/370 ' 3 5416

Staff Draft June 1976

5% 5416. Options

5416. (a) A nonprofit corporation ma§ grant an-option“to purcnese
or subscribe for a membership upon such terms and conditions ‘as are "
deemed expedient either in connection with or independent of the issu—,
ance, subscription, or sale of a membership, evidence of indebtedness,
or other security.

(L) Unless the bylaws provide otherwise, an option is not trans-
ferable but may be separable or inseparable from another security of the

nonprofit corporation.

Comment. Subdivision {a) is the same in substance as the first

sentence of Section 404 (Géneral Corporation Law). It continues the R

authorization to grant option rights foynd in former Sections 1103 anq
1104 which were applicable to nonprofit corporations through former |
Section 9002.

~Subdivision (b) is the same in substance as. the last sentence of
Section 404 (General Corporation Law) and the last sentence of former
Section 1104 except that ogtion rights in nonprofit corporations, like.
memberships, are nontransferable unless the bylaws provide otherwise.

See Sectlon 5420 (transfer of wmembership).
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965/893 & 5417

Staff Draft June 1876

§ 5417, Comsideratfon + ~ ' ' = - fon

5417. (a) A mewbership méiibe“iséuéd for ;uch conslderation as 1is
determined by the board or by the members if the bylaws so provide.

{b) Consideration may consist of any or all of the following:

{1) lioney paid.

(2) Labor done.

(3) Services actually rendered to or for the benefit of or in the
formation, merger, or consolidation of the nonprofit corporation.

(4), - Debts-or securities: canceled.

(5) Tangible or intangible property actually received by the non-
profit corporation.

-.{¢). Nelther a promissory note of the member (unless adequately
secured by collateral other than the membership acquired) nor an obliga-
tion for future services’ constitutes full or part’ payment for a member-
ship;

(d): In the absence of fraud in the transaction, the judgment of the
board. as to the value of the consideration received by the nonprofit
corpoxation is cenclusive.

Comient. Subdivisions (a)éfc) of Secfion:Shl? are tﬁe same in éub—
stance as Section 409(a){1}(General Co;pctation)Lawl; it is derived ;
largely frqm_former.Sgction 1109, which was applicable to nomprofit
corfd;afioﬁs fhrough former Section 9002, Sectilon 5416 differs from
former law in-thatia mgmber's promissory note 1s no longer valid. consid-
eféfibﬁ ﬁﬁleé; adeguqtely secured bf.cpllqteral other than the member-
ship itself. |

Subdivisioniib) 1s the same in substance as the last sentence of

Section 409(b) (General Corporation Law).
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Note, If division or conversion procedures are: added, reference to
them should he wade in subdivision (b)(3)

968/894 § 5418

Staff Draft June 1976

§ 5418. Partly paid wemberships

5418. (a) The full agreed consideration for a wembership shall be
paid prior to or concurrently with the issuance thereof, unless the:
membership is issued as partly paid pursuant to this section, in which -
case the gonsideration shall be paid in accordance with the agreement of
subseription or purchase. - . . . C : v

. {b)- A nonprofit corporation:may issue.the whele or any part of its
membexrships as partly paid and subject to call for the remainder of the
consideration to be paid therefor. The total amount of the consldera-
tion to be paid for a partly paid membership and the amount paid thereon-
shall be stated in the record of members of the nonprofit corporation
and on the pemberahip certif?;ate, if any.

Comment. Section 5418 is new.

Subdivision (a) is the same in substance as Sectiom &IO(b}(General
Corporation Law). ' ‘ - : : e

Subdiviaion (b) is the same in substance as the first two sentences
of Section &09(d)(General Corporation Law). See Sections 541# (menber-
ship certificates) and 6510 (required books and recards) o
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101/141 & 5419

Tentatively Approved
February 1976

Kenumbered June 1976

§ 5419, Liability of nembers

5419. Members of a nonprofit corporation are not personally liable

for the debts, liabilities, or obligations of the nonprofit corporation.

Comment, Section 5419 continues the substance of former Sectiom
9610,
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968/895 : § 5420

Staff Draft June 1976

Article 2. Liability for Unpaid agd
Partly Paid Memberships

§ 5420, ‘Liability of member or subscriber |,

5420, Every'subscriber for a membership and every person to whom a
membership is-originally issued is liable to the nenprofit corporation
for the full consideration agreed to be paid for the membership.

Comméﬁi;' Séééihn 5420 is the same in substance as Section 410{a) :
(General Corperation Law). It is comparable.to: former Section 1300,

which: was applicable to nonprofit corporations through former Section
9002. - |

968/896 Lo "5 5421

Staff Draft June 1976

«

$ 5421, Partly paid membership: unpaid balance

5421, As.used in this article:
(a)-"Partly paid membership" means a wembership for which_;heafuliaJ_
agreed consideration has not been'paid to the issuing nonprofit corpo- 71>
ration.

{b) "Unpaid balance" means the portion of the full agreed consid-

eration for a membership which has not been paid to the issuing non-

profit corporation.

Comment, Section 5421 is new,
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969/032 h 8 5422

Staff Draft June 1976

§ 5422, Liability of transferee‘#ithoﬁt'knOWledgef_

5422 (a) A transferee of a partly paid membership is liable only
for the unpaid balance shown ‘on ‘the membership certificate, if any, if
the transferee acquired the membership in good. faith without knowledge
that it was not paid in full or to the extent stated on the memberahip

certificate.: -

L

(b} . The liability of a holder of “a membership who derives titie
oy s

through a transferee described in subdivision (a) and who is not a party"
to fraud affecting the issuance of the membership is the same as that of

the transferee through whom title is derived.

Corment. Subdivision (a) is the same in substance as a portion of
the first sentence of Seetioh 411 (General Corporation Law) and former
Section 1301, ﬁi{;iéﬁ'was applicable to nonprofit corporations through
former Section 9002.

Subdivision (b) is the same in substance as the second sentence of
Section 411 (General Corporatién Law). and the second sentence of former
Sectian 1301, which was applicable to ponprofit corporations ‘through
fbrmer Section $002. ' .. ' o

- Honprofit corpcrat101 memberahips neéd not be transferable or
represented by certificeteu. Sections 5414, 5440. Itee also Section
5421 (partly paid membership; uvppaid balance). R '

Iv-11



269/033 T § 5423

Staff Draft June 1976

§ 5423. Liability of transferee with knowledge

5423. A transferee of a partly paid membershfp is personally li-
able to the issuing nonprofit corporation for installments of the unpaid
balance becoming due if:

(a) The transferee acquired the membership under a certificate
showing the fact of part payment; or

(t) The transferee (other thah & transferee who derives title
through a holder in good faith without knowledge and who is not a party
to fraud affecting the issuance of ‘the mEmbership)'acquifed the member-
ship with actual kno?ledge that it was paftly.faid or that payment had
not been made to the extent stated on the wembership certificate, if
any.

Comaent., Section 5423 is comparable to the first portion of Sec-
tion 412 (General Corporation Law) and former Section 1302, which was
applicable to nonprofit corporations through former Section 9002.

Honprofit corporation memberships need not be transferable or
represented by certificates. Sections 5414, 5440. See also Sections

5421 (partly paid membership; unpaid balance) and 5424 {discharge of
liability of transferee).
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969/034 . § 5424

Staff praft June 1976

§ 5424, iischarge of liability of transferee

. 5424. -When the holder of a membership makes a transfer of the mem—
bership in:good faith, which 1s duly registered on the books of the non-
profit corporation, tc one who becomes liable for the unpaid balance,
the trangferor is discharged from:1liability to the nonprofit corporation
for the unpaid balance unless it is otherwise agreed by contract in
writing or provided.in the membership certificate, if any. :

‘Comment. ‘Section 5424 is comparable tb‘the last porfioﬁraf the
first.sentence of: Section 411 .and 2 portion of Section. 412 :{General .: -
Corporation Law) and the first _sentence of former Section 1303 which
was applicable to nonprofit ccrporations through former Section 9002,

See Bections 5421'(part1y paid membership; unpaid balance), 5422 (lia-

bility of transferee without knowledge), and 5423 (1iabiliey of trans-
feree with knowledge).

969/035; ., .. R § 5425+

Staff Draft June 1976

§ 5425, Liability of fiduciaries

5425. (a) A person holding a partly paid membership as pledgee,
executor, administrator, guardian, trustee, recelver or in any repre-
sentative or fiduciary capacity is not perscnally liable for the unpaid
balance because the membership is so held.

(b} The estate and funds 1u the hands of a person described in sub-
division (a) are liable for the unpaid balance and the membership is

subject to sale therefor.
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§ 5428

Comment. Subdiv131on (a) is the same in substance as the first
portion of Section 413 (General Corporation Law), derived from former
Section 1304, which was applicable to nonprofit corporatidns'through"
former Section 9002. , i

Subdivision (b) is similar to the last portion of Section 413 and
the last part of former Section 1304,

© Sae also Sections 5421 (partly paid membership; unpaid balance),
5422 (liability of transferee without knowledgeJ, 5423 (liability of
transfaree with knowledze), and 5424 (dfacharge of liability of trans-

feree).

269/036 3 5426

Staff Drafc June 1976

§ 5426, Creditor's remedy

5426. {(a) No action shall be brought by or on behalf of a creditor
to reach and apply the liability, 1f any, of a holder of a partly paid
membership to the nonprofit corporation to pay the unpaid balance unless
final judgment: has been rendered in favor of the creditor against the
nonprofit corporation and execution has been retutned unsatisfied in '
whole or in part or unless such proceedings would be useless.

(b} All creditors of the nonmprofit corporation, with or without =
reducing their claiims to judgment, may intervene in a creditor's action
to reach and apply liability for an unpaid balance, and any or all mem~
bers who hold partly paid memberships may be joined in sich action. '
Several judgments may be rendered for and. against the parties te the
action or in favor of a receiver for the benefit of the respectivé

parties thereto,
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§ 5427

- (¢Y A1l amounts paid ﬂy a_mémber in an action under this section
shall be credited on the unpaid balance due the nonprofit corporation’”
upon the membership.

' Comment. Section 5425 is the same in substanes’as Sectibn 41%
(General Corpotation Law) and former Sectiom 1306, which was applicable
to nonprofit corporations through former Section 9002. See also Sec-

tions 5&24 (discharge of liability of transferee) and 5425 (1iability of
fiduciaries)

269/037 § 5427

Staff Nraft June 1976

5 5427. Effect of provisions

5&2?. Ngth;ng,}n this division shall be ‘tonstrued as a derogatian
of‘;ny fights ox renedles which a creditor or member has against a ﬁéﬁL'H
ber, dire;tg;, Pff}cer or the nonprofit corporation because of partici—w
pation in _any fraud or illegality practiced upon the creditor or member -
by any_such pg;sqp_orjgy“thg,nonprofit corporation in connection with
the issuance or sale of memberships or other securities or in defoéétiéﬁd
of any r}gh;s whicﬁjthe panprofit..corporation may have by f%bcfssioﬁ:
cancgllatiqn,:o; otherwise because: of any fraud or illegafitj:ﬁréctiﬁed
on it ﬂﬁ any gpch_person_in.cnnnection with the issue or sale of mem~
berships or other securities. PO 0 s T e

Cooment. Section'5427”iéftﬁeyéamé'in'éﬁb;tance asISeétiﬁﬁ”;;E
(General Corporation Law) and forwer Section 1310, which was applicable

to nonprcfit corporations through former Section 9002,
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100/280 . - 5 5430

~ Staff Draft .June 1976

‘Article 3. -Retord Date for Determining Members

§ 5#30..I3gcordeate

5430, A nonprofit corporation shall have a record date, fiﬁéé'ésJih
provided in this article, to determine the members entitled to:

(a} dotice of 2 meeting.

(b) Vote.

(c) Receive an alldfment of rights.

{¢) Exercise rigﬁts-in respect of any other lawful action.

Comment. Section 5430 is new. For a cpmparable provision, see:nhg;
first portion of Sectioﬂf701(a)(Geﬁéral:Cofpﬁrétioh-Léw).' - -_

This article supersades provisions of former Sections 2214 andjé215

which were applicable to nonprofit corporations through former ‘Section
9002.

406/ 205 & 5431

oo e
-,

Gtaff Draft June 1976

(AP

@ 5431. *Aﬁthdritj of bhoard to fix record date

5431. (a) The board may fix, in advance, the reccrd.date.

(b) The récord date fixed by the board shall be:

(1) To the case of a meéfing, not more than:gﬂ nor 1éss than IQ
days prior to the date of Eheﬁheéfihg. ’ | |
(2) In the case of any other action, not more ;han 60 déys prior to

the action.
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4 5432

Coﬁﬁent;j Section 5431 is the same in substance as the last portion
of Section 701(a)(General Corporation Law)., It supersedes a portion of
former Section.22L4 which was applicable to nonprofit corporations
throuzh former Section 9002, extending the permissible record date from
50 to 60 days prior to the event to which its relates;iand-adding'a 10-
day, cytoff prior to meetings of members.

968/859 ) 3 5432

Staff Draft June 1976

o IR

Erﬁbjﬁ} Record date where board does not fix date

- 9432, 1f no record date is fixed by the board:

:+1{1) ‘The record ddte for -determining members entified to notice of
or to vote at a meeting of meunbers is the close of business on the Bu;;;
ness day next preceding the day on which notice is given or, if notice
is waived, the close of business on the business day next preceding the
day on which the ueeting is held.

(2)¢Ihe ggco;dndate for determining members entitled to give con-
sent tﬁ-éﬁrp;ratélaction in writing without a meeting, when no prior

action by the board has been taken, is the day on which the first writ—

ten consent is given

(3) The record date for determining members for any. other purpose
is the close of business on the day on which the board adopts the resol~
ution relating thereto or the 60th day prior to the date of the other

actlon, whichever is later.

NN

Comment, Section 5432 is the same in substance as Sectieon. 701 {b)..

(General Corporation Law). It is new to nonprofit corporation law.
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568/b55 & 5433

Staff Drafr June 1976

§5433. Record date for adjou}ned meeting

‘5h3§. The . reccrd déﬁe for determination of members entitled to
notice of or to vote at a méeting of members aﬁpiie;i#o aq!adjéﬁrnmgnt
of the meeting unless: i T |

(aj Thérggérd fixes a neﬁ.reéord date for the adjourned meeting.

(b) The meeting is adjourned for more than 45 days from the date
set for the original meeting, in which case the board shall fix a new
record date for the adjourned meeting.

Comment. Section 5433 is (he same in substance as Section 701(c)

{General Corporation Law). It is new tc nonprofit corporation law.

999/354 § 5434

Staff Draft June 1976

§ 3434, Effect of record date on rights of members

5434. Except as otherwise provided ir the bylaws, notwithstanding
the acquisition, transfer, or tcrminztion of the membership on the books
of the nonprofit corporation after the record date, a member on the
record date is entitled, zs tho case may be, to:

(a) Hotice of the meeting.

{b) Vote.

{c) Recelve tke allotment of rights.

{d) Exercise the rights in respect of any other lawful action.

Iv-18 .



L 5434

"Comﬁént. .Section 5434 is comparable to Section 701(d){General
Corporation Law): it supersedes portions of former Sections 2214 and
2215, which were applicable to nonprofit corporations throﬁgh'formérun
Section 34002, - . :

; ﬁﬁdér Séction 5434, the bylaws may provide, notwithstandingz the
estiblishment of a record déte, for exgmple, that mémbers admitted after
the record date may vote and that persons no longer membefé ;fter the

record date may not vote.
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101/139 § 5440

Tentatively Approved
February 1976

Renumbered June 1976

Article 4. Transfer and Termination

8 5440. Transfer of memberghip
| 53440, | {2) No member way transfer the membership or amy right - .
arising therefrom unless the bylaws s0 provide.
(b) Vhere the bylaws Pprovide for transfer of the membership or any
rignt arising therefrom, the bylaws may also provide that the nonprofit
corporation is not bOund by the transfer ‘until notice is received in“the"

._”. H

manner specified in the bylaws.

Coﬁﬁent. Subdivision (a) of Section 5440 continues the substance
of former Section Y609 ‘ ' '
Subdivisiun (b) is new; it enables the nonprofit corporation to

keep its membetship 1ist updated

045/211 § 5441

Staff Draft June 1976

§ 544). Termination of membership

3441. (a) Subject to the provisions of this section, memberships‘
may be terminated in the manner provided in the bylaws.

{b) Unless the bylaws provide otherwise, a membership terminates on
the death of the member.

(c) Ro member shall be expelled from a nonprofit corporation with-
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out due notice: and reasonable opportunity to be heard except in the
event of termination of membership pursuant to subdivision (d) of Sec-

tion 5100.

Conment. Subdivision (3) continues. the substance of the first sen-
tence of former Section 9608.

Subdivision (b) continues the substance of & portion'of?the second
sentence of .former. Section 9608..

Subdivision (c} is new. California courts have long required min-
iral due process for expulsion proceedings Otto v. Tailors' P, & B.
Union, 75 ‘Cal. 308 (1883); Taboada v. Sociedad Espanola, etc.. 191 Cal.
187 (1923).- -The naturé of ‘the nonprofit corporation and the extent of .

the member 8 interest involved will determine the minimum standards of

notice and hearinﬂ which must be followed. Erickson v. Gospel Founda-
tion of California, 43 Cal.2d 531 (1954). S -

[

Termination of membership because of the nompayment of dues or
otner proper financial burdeas of membership normally quuires only
reasonable notice without the opportunity of & hearing. Section. SoDO(d);
Dedille v. American Fed of Radio Artists, 31 Cal 2d 139 (1947) See
also Pa. Stat. Ann. +tit. 15, §3 7545(c) and 7767(b){(1972).

0454212 | § 5442

Staff Draft June 1976

§ 5442. Teroination of rights
5&42. {a) Unless the bylaws prov1de otherwise and except as _pro-

vided in subdivision (b),'all rights of a member in the nonprofit cor-

|‘f'

poration or in its property cease upon terminetion of membership for any

reason.

i r s 4
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__(b) Unless. the bylaws provide otherwise, termination of membexrship
by reason of dedth shall be srithout prejudice to the’ mlember's property
interests, if any, in the noqptofif corpofation_dr its prbpefty}'

Comment. Subdivision (a) continues the substance of a partloa of ~
the second sentence of former Section 960§ for all situations not in~
volving the death of a mewmber.

Subdivision (b) is new. This subdivision requires the nonprofit
corporation to set forth in its bylaws any deprivation of property
rights resulting from death. In the absence of such a provision, the
member's heirs or other successors, although not entitled to continued
membership in the corporation or benefits assoclated with membership,
will retain all of the deceased member's property interests, such as the
right to a share of corporate assets upon dissolutien or the right to. .

Yequire repurchase of the membership by-the corporation. :

101f140_ o o . L § 5443

Substance Tentatively
Approved February’ 1976 = °

Renumbered. June 1975

§ 5443. Withdrawal of members - -

53443, (a) Unless the bylaws provide a procedure for withdrawal of
menbers, a member may surrender membership upon 30 days' written motige:
to the monprofit corporatien.

- {b) Unless: the bylaws provide otherwise, surrender of.yemberahip
terminates all.future rights, powers, and obligations of the mewbership,
but it‘doeslnqt terminate the member's liability for dues, assessments,:
fees of admission, and charges incurred prior to surrender.
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" Gomment, Sectfon 5443 is new. It codifies the holding in Laynes
v. Annandale Golf Club; 4 Cal.2d 28, 47 P.2d 470 {1935)(nonprofit organ-

ization may impose only reasonable restrictions on a member's right to
resizn), and provides a procedure for resignation In the absence of a

procedure in the:- bylaws.

404/181 . .. .. : ‘ 3 5444 ¢

T S TN T U IS ST P | Staff draft June 1276

Dgve e

R L |

]

§ 5444. Liability for transfer -

LN

5444, MNeither a domestic mnor foréigﬁ noﬁprofit corﬁééaéi;nlnﬁf iés’
transfer agent or registrar is liable:

(a) ¥Yor transferring or causing to be transferred ou the books of
the nonprofit corporation to the surviving joint tenant or tenants a
wembership or other seE;rity issued to two or more persons in joint
tenancy, whgtﬁa;:ﬁr nét the.transfer is made with actual or constructive
knowledgétof the existence of an understanding, agreement, condition, or
evidence that the membership or security was held other than in joint
tenancy or of a breach of trust by a joint tenant. o

(b} Toa minor or incowpetent person in whose name a meﬁber#hip is
of record on its books or to any transferee of or fraﬁéfe}or to eitﬁér:“
for transferring the wembership on its books at thé:iﬁsfén;é 6f or fﬁ
the minor'of"iﬁéompétént or fbf'tﬁékfécognition of or dégliné ﬁith the
minor or incompetent as h'meﬁbéf; ﬁhethér or nbt thé nonﬁrofif cor#ora_

tion, transfer agent, or régisirar had nétice, actual or constructive,

Lateda
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of the nonage or incompetency, unless a guardian or conservator of the
property of the minor or incompetent has been appointed and the non-
profit corporation, transfer agent, or registrar has received written
notice therecf.

(c) To a married person or to a transferee of a married person for
transferring a membership on its books at the instance of the persom in
whose name it is registered, without the signature of the married per-
son's spouse and regardiess of whether the registration indicates that
the membership is community property, in the same manner as if the
married person were unmarried. Section 5125 of the Civil Code shall be
subject to the provisions of this subdivision and shall not be construed
to prevent transfers, or result in liability to the nonprofit corpora-
tion, transfer agent, or registrar permitting or effecting transfers,
which comply with this section.

Comment. Section 5444 1s the same in substance as Scction 420

{General Corporation Law), which is derived from former Sections 2413,
2414, and 2415,
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i : . - T .- : b

; r t

[Major portion not {ncluded--See Memorandum 76-b2, Mé.y 1976 Meeting]



968/996 (101/143) § 5510

Tentatively Approved
s . February 1976

CHAPTER 5. ‘CORPORATE™ FINANCE
Article 1. General Provisions

§ 5510. Levy of dues and assessments

3510. {(a) The bylaws may authorize dues or assessments or both to
be levied upon all members or classes of membership a2like, or in dif-
ferent amoynts ar proportions or upon a different basis upon different
members or clasggg gf nmembership and may exempt some members or classes
of membership from either dues or assessments or both.

(b} The bylaws may fix the amount and method of collection of dues
oY assessments or both, or may authorize the board to fix the amount
thereof from time to time, and make them payable at such times or inter-
vals and upon such notice and by such methods as the board may prescribe.

(c) The bylaws may fix the amount and method of collection of
charges owed to the nonprofit corporation.

(d) Dues, assessments, or charges, or all of them, may be made en-
forceable by action or by sale or forfeiture of membership, or both,
upon reasonable notice.

Comment, Section 5510 augments Sections 5261(d)(1iability of
members to dues and assesaments) and 5410 (authority of nonprofit cor-
porations to levy dues and assessments).

Subdivision {a) continues the substance of the third sentence of
former Section 9301,

Subdivision (b) continues the subatance of the fourth sentence of
former Section 3301.

Subdfvision (c) is new.

Subdiviaion {d) continues the substance of the last sentence of
former Section 9301 with the addition of a provision for the collection
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of charges owed to the nonprofit corporation in the manner of dues or
asgessments,
Hote, The staff has not yet drafted provisions to permit members

to avoid the effect of unduly burdensome assessments by withdrawal or
otherwise.

4047109 § 5520

Not Approved; See Hinutes
February 1976

§ 5520, Attorney General supervision of trust property

5520. {(a) A nonprofit corporation which holds property subject to
any charitable trust 1s subject at all times to examination by the
Attorney General, on behalf of the state, to ascertain the condition of
its affairs and to what extent, if at all, it may fail to comply with
trusts which it has assumed or may have departed from the general pur-
poses for which it is formed.

{b) In case of any such failure or departure, the Attorney General
shall institute, in the name of the state, the proceedings necessary to
correct the noncompliance or departure.

Comment. Section 5520 continues former Section 25G5.

Hote. Section 10207 (charitable and eleemosynary corporationa) is
a comparable provision which we will dispose of when we consider the
other provisions of Part 3 (commencing with Section 10200),

The staff has not yet reviewed this section for coordination with
the Uniform Supervision of Trustees for Charitable Purposes Act, nor has
it considered whether it should be expanded to refer to business corpo-
rations or how it should be revised for clarity.

The Comment has not yet been revised to indicate that the deletion
of “public trust” does not alter existing law or to refer to cases
broadly construing the meaning of “charitzble trust,"
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4047082 § 5610

Tentatively Approved
April 1976

CHAPTER 4, MEMBERS' MEETIRGS AND COiISENTS

Article 1, lleetings

§ 5610. ° Place of meeting

5610. (a) éetings of members may be held at a place within or
without the state that is stated in or fixed in accordance with the
bylaws,

(b) If no other place 1s stated or so fixed, member meetings shall

be held at the principal executive office of the nnnprofit corporation.

Comment. Secticn 5610 is the same in substanceas Section 600(a)
(General Corporation Law). It supersedes a portivn of former Section
2200 and the first aéﬁtence of former Section 2210, which were appli-
cable to nonprofit corporations through former Section 9002, See also
Section 5264 (bylaws relating to meetings).

Under subqiyision {a), the bylaws may provide a manner in which the
NEEIing plaeefis'fixed, such as by resolution of the board or in the
nefice'nf the meeting.

404/ 400 ‘ § 5611

Tentatively Approved
April 1976

§ 5611l. Annual meeting

5611, (a) Unless otherwise provided in che bylaws, an annual

E

meeting of members shall be held for the election of directora. Any
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¥ 5612
" other proper business may be transacted at the annual meeting.

(b) The annual meeting shall be held on a date and at a time stated

in or fixed in accordance with the bylaws.

Comment. Section 5611 is the same in substance as Section 5610(b)
{General Corporation Law).

Subdivision (a) continues portilons. of former Section 2201, which
was applicable to nonprofit corporations through former Sectiom 9002.
See Burnett v, Banks, 130 Cal. App 2d 631, 279 P.2d 579 (1955). 1If
business other than election of directors s to be tramsacted at the

annual meeting, notice thereof must be given. Sectlon 5622.
Subdivision (b) supersedes former Section 2200, which was appli-
_cable to_ngprofit corporaqipgiﬁthrough former Section 9002 and which
provided hﬁ:annuéi.meeting at ii:ﬂﬂ a.m. on the first Tuesday in April,
unless otherwise provided in the bylaws, See also Section 3264 (bylaws
relating to meetings). Hoee o

S eLon U IRl

404/401 , . O §5612 . ey it

Kot Approved; See Minutes
Aprdl 1976

§ 5612, Failure to hold annual meeting

5612, (a) If a nonprofit corporation which is required. by 'law or
Ats bylaws to hold an annual meeting fails to hold the annual meeting
for a period of 60 days after the date designated therefor or, if no
date has been designated, for a period of 15 months after the organiza-
tion of the nomprofit corporation or aftér ité last annual meeting, the
éuperior cdﬁft of the ﬁfoper'county maf‘éuﬁmﬁrifg-order a meeting to be
held upon the application of 50 members or 10 ﬁe;éent of the members,
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5 5612
whichever iz smaller, after notice to the nonprofit corporation giving
it an opportunity to be heard.

{b) The memberships represented at EﬁeEmeeiiﬁg; either in person or
bi b}bxy. and entitled to ﬁbte theréat, shall‘conatitute a quorum for
the purpose of the meeting, notwithstanding any proviéion cf thé-arti—
cles or bylaws or in this division to the contiar}..

{c} The court may issue suéh ordefé as may be‘appéépriate includ-
ing, without limitation, orders designating the time and place of the
meéting, the record date for déterminafion:of m;mﬂers entitled to vote,

and the form of notiée of the meeting.

Comment. Section 5612 is the same in substance as Section 600(c)

(General Corporation Law} It is new to nonprofit corporation law.

. Subdivision (a) differs from Section 600(c) in that a single medber may
not require the annual meeting to be held. Subdivision (b) supersedes
the quorum provisions of Section 56l4. Subdivision (c) supersedes the

..h4me -and place provisions of Sections 5610 and 5611, the notice provi-
sions of Article 2 (commencing with Section 5620), an&:tﬁe record date

.provisious of Section 570L.

Hote, The' possibility of providing a general enforcement procedure
that would indicate the matters that could be considered at the meeting
and that could be used in place of this sectlon:is under investigation
by the staff,

Lo
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 40K/675 5 5613

Tentatively Approved
April 1976

EIE

515613. _Special meetings

i

c

...5613. (a) A special nmeeting of the members may be called by any of

.. the following:

(1) The board.
(2) The chairman of the board,

(3) The president. .

Wt FEEN

(ﬁ);ﬂembgrﬁ entitled_to_gast not less than 10 percent of the votes
on the business tc be transa;tgd at the meeting,

{5} Such other persons as provided in the bylawa.

LI

(b) A special meeting may be called for any purpoae, but Xhe only

‘business that may be transacted is that which 1s stated in tlie ‘notice of

" "the meeting. o

- Comment. Subdivigion (a) of Section 5613 is the same in substance
as Section 600(d){General Corporation Law). It continhues former Section
9600 and, in addition, permits special meetings to be called by the
chairman of the board the president, and other persons designated in
fhe bylaws.. . See alsu Section 5264 Ibylaws relating to meetings)

Subdivlsion '3) 1g new.; For the contentd of the notice of the

meeting, see Section 5622.
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404/676 § 5614

Tentatively Approved
April 1976

§ 5614, Quorum

" 5614. (a) Unless otherwiee provided in the bylaws, a majority of

' the members represented at the meeting and entitled to vote on the

"business to be traneacteﬁ constitutes a quorum at a meeting of members.

v

(h) The bylaws may provide that a quorum of members is greater or
“less than a majority.
L Comment. Subdivision (a) qf.Section 5614 1s gomparable to a por-
tion of the first sentence of Section 602(a)(General Corporation Law).

Subdivision (b) continues a portion of former Section 940I{b). See also
former Section 2211.

4041975 5 5615

Tentatively Approved
April 1976

"§ 5615. Vote required
.}HJSBIg;. Except as pravide& in Section 5617; if a qunrum is present,
‘-tﬂe effirmetive vote of'a.majority of the é&Gés renreeented at tﬁe
'meeting and entitled to be cast on the matter?ehall be the act of the
members unless the vote of a greater number or voting by classes is
required by this_divieion or the bylaws.

Comment.lﬁsection 5615 is comparable tq}tne‘second sentence of

Section 602(;)(Gener%} Corporation Law). The,vote on any matter is
subject to proper notice requirements pursuant to Sections 3620-5628.
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999/557 | § 5616

Tentatively Approved
April 1976

3 5616, Adjournment absent a quorum

5616. Except as provided in Section 5617, in the absence of a

quorum, any meeting of members may be adjourned from time to time by the

., Vote of a majority of the votes represented at. the meeting and entitled

to be cast on the matter, but no other business may be transacted.

Comment. Section 5616 is the same in substance as Section 602(c)
(General Corporation Law). It continues provisions of former Section
2213 which were applicable to nonprofit corporations through former Sec~
tion 9002, | o St

045/222 3 5617

Tentatively Approved
April 1976

§ 5617. Vote required absent a quorum

3617. The miembers present at a meeting duly c;11ed or:held at
Ewhigh a qugrgm,is p;gaent,mgy;cgnt;nge_to_;?éﬁaéét b;;iﬁeqs until ad-
m‘jogrnmeg; npggithq;gnding,thg y{thd;ggal ?f eqough memberg_to leave less
than a quorum, if any action_takgnngothg; tqag_adjournment)=1a approved

by at least a majoxity ofhtheryq;ga requirgd_to'const;tute,a quorum.

Comment. Sectlon 5617:is .the same in substance as Section 602¢{b)
(General Corporation Law). It continues provisions of former Section
2212, which were applicable to nonprofit corporatinns through former
Section 9002 and adds the requirement of the vote necessary to take

N i H . B - L

action.
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0457223 § 5620

Substance Tentatively Ap-
proved April 1976

Article 2., Jotice of Ileetings

§ 5620. When notice required

5620. (a) Whenever members are required or permitted to take
actlon at a meeting, notice of the meeting shall be given in the manner
provided in this article.

(b) Notwithstanding any other provision of this article, the bylaws
of a nonprofit corporation may prescribe reasonable notice requirements,
Comment. Subdivision {(a) of Section 5620 is cnmparable to the

- T
first sentence of Section 601(a)(General Corporation Law).

Subdivision (b) continues former Section 9401(a). Whether a par-
ticular bylaw provides a reasonable notice requirement depends on all

N the circumstances of the particular case iucluding, but not limited to,

the number of members and their location.

Tentatively Approved
April 1976

§ 5621. Time of notice
$621. The notice of the mesting shall be giuen not less than 10

nor more than 60 days before the date of the ueeting.

Cnmment. Section 5621 is the same in substance as a portion of the
first sentence of Section 601(a){General Corporation Law). It super-

sedes former Section 2206, which was applicable to nonprofit corpora-
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§ 5622

tiéné tﬁfough formef Section 9002, and required notice seven days before
the meeting unless the bylaws provided otherwise, It should be noted
that the bylaws may prescribe reasonable requirements for the time of
notice. Section 562G(b). X . .. -

045/225 S ST s 5622

Tentatively Approved
.. April 1976

§ 5622. Contents of notice ’
J 5612. The notice of the meeting shall .setate all of the following:
‘(a) The place of ‘the meeting. o
" .(b}.Thé da£é‘and;hour SE ﬁﬁé ﬁegéing,_}
' ‘(c) In éhe case of a spécial meeting, the .peneral nature of the
business to be transacted and that no other business may be transacted.
{d) In the case of the annual or a regular meeting, those matters
which the board, at the time of the notice, intends to present for
action by the m;ﬁbets but that, subject to the proviaions ;fréé;tian
5628; ﬁﬁy érééefj;étter uay be presented at the meeting for action by
the members,
{e) The notice of a meeting at which directors are to bg*glgcted

shall .include the names of nominees known to the board at the time of

the notice.

¢ ;.Comment, Section 5622 is the same In substance as the last two

.4 .gentences .of Section 601(a)(General Corporation Law) except that the

. notice must include names of all nominees, not just those presented by

management. Cubdivisions (a) and (b) continue provisions of former
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§ 5823

Section 2207, which were applicable to nonprofit corporations through
_ formerVSectioq 9002. Subdivisions (c)~(e) supersede the provisions of
forﬁer Secticn 2207 that required the notice of meeting to state the
~general nature of the business to be transacted.

Under subdivision (d), whether matter presented at a meeting is
Proper for action by the members is determined by reference to the pro-
visions of this division and to the bylaws. It should be noted that the
'bylaws may prescribe reasonable requirements for the contents of notice
Section 5620(b)

101/151 ) 5 5623

.. Tentatively Approvedi -
April 1976

§ 5623. Yaoner of giving notice

5623, (a) Wotice of a members' meeting shall be given either
personally or by wail or other means of written communication, addressed
to the member at the address of the memter appearing on the beokarof the
nonprofit corporation or given by the member to the nonprofit corpora-
ticu for the purpoee of notice.

{b) If no address of the member appears ot is given, or if the
notice is returned to the nnnprofit corporetion marked br the United
States Postal Service to Indicate that it is unable to deliver the no-
tice to the member at the address of the member, notice shall be posted
and shall be available at the principal executive office oflthe non=
prof;t_eorporetion.

(c) The notice shall be deemed to have been given at the time when
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§ 5024

delivered personally or deposited in the mail cr sent by other means of
: writtenﬁcommunication.

~(d) ‘An affidavit 'of the giving of notice in accordance with this
section, executed by the secretary or an assistant secretary, is prima

facie evidence of the giving of the notice.

Comment, Section 5623 is ‘comparable to Section 601(b)(Genera1 Cox-
poration Law). It supersedes former Section 2205 which was applicable
" to nonprofit corporations through former Section 9002, See also Section
5264 (bylaws relating to meetings). Unlike the General Corporatiou Law
provision, Section 5623 does not permit notice of the meetings of a non~
profit corporation by publication nor does it deal with the manner of
glving reports.

The mail requirement of Section 5623 refers to first-class mail,
postage prepald. See Section 5113. The provision for other means of
written: commmication includes, but 1s not limited to, facsimile and
telegraphic conmunicstion. See Section 5195. It should be noted that
the bylaws may prescribe reasonable requirements for the manner of
giving notice. Section 5620(b). i

9687997 T 5 5624

Staff Draft

§ 5624, Persons to whom notice given

''5624, Notice of a meeting shall be given to members entitled to

‘vote on the business to be transacted st the meeting.

Comnent. Section 5624 is the same in substance as a portion of the
first Sentences of Section Gﬂl(a) and (c)(General Corporation Law). It
should be noted that the bylaws may prescribe reasonable‘requirements
~ for the persons. to whom notige is given. .Sectiom 56204b).
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101/152 5 5625

wot Approved: See 'inutes
April 1976

§ 5625. Notice of special meeting

5625. (a) Upon request in“writing to the chairman of the board,

president, vice president, or secretary by .the uembers or other persons

provided in ‘the bylaws entitled tu call a speciql neeting of members,
the officer forthwith shall causk‘notice to be given 1n ‘the manner pro-
vided in this article that a meeting will be held at a time requested by
the person calling the meeting, not less than 35 nor more than 60 days
after receipt of the request.

(b)..If the notice is not given within 20 days after receipt of the
regyést, the person entitled to call the meeting may do either of the
foliowing:

(1) Give notice of the meeting.

(2) Under the procedure provided in [Section 305(c)], apply to the
superior court of the proper coun;y for, and the court shall summerily
order the giving of, the notice. The court may issue such orders as may
be appropriate, including without limitatioh,rorders designating the
time and place of the meeting, the record date for determination of
members entitled to vote, and the form of notice, e

Coﬁment. Section 5625 is the same in substance as Section 601(c)
(General Corporation Law). It continues provisions of former Section
2203, which were applicable to*nonprqfitﬂtofpbrations through former
Section 9002, with changes 'to:‘l (13 ﬁem;t a request for a special
meeting to be made on the chﬁifﬁ&n“éf the board; (2) increase the time

within which the meeting must be ‘held and within which the nonprofit

corporation must respond in order to enable the nonprofit cerporation to
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prepare proxy.materials; and (3) permit a uember to obtailn a court order
for notice in recognition of the fact that member lists may not be
accessible to the person calling the meeting.

It should be noted that the bylaws may prescribe.reasonable‘re—
quirements for notice of special meetings. -Section 5620(b).

‘Wote, The staff has not yet drafted provisions.comparable to Sec-
tion 305(c). The Commission has tentatively determined to provide a

single uniform court enforcement provision, which will be incorporated
by reference in this section.

101/153 , § 5626

I SRS o Tentatively Approved
April 1976

§ 5626, uJotice of adjourned meeting

5626. (a) Except as provided in subdivision (b), when a members'

' 1
meeting is adjourned to another time or place, notice need not be given

IENE

of the adjourned meeting if the time and place are announced at the

meeting at which the adjournment 1s taken. At the adjourned meeting,
the memhere maf.transact any business that might have been transacted at
the original meeting. - | |

(b) If the adjournment 13 for more than 45 days or if after the
: adjournment a new record date is fixed for the adjourned meeting,
notice of the adjourned meeting shall be given to each member of record
entitled to vote .at the meeting.
“a, Coduent. Section 5626 ia the same in subatance as Section 601(d)

(General Corporation Law) LIt continues provisions of former ‘Section

2208, which were applicable to nonprofit corporatiOns through former
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‘”jSeétioﬁlébDZ, but extends the length of time for adjourmment without

- notite from 30 to 45 days. It should be noted that the bylaws may

prescribe reasonable requirements for notice of adjourned ' -meetings.
Section 5620(b).

101154 0 e o Co 6 5627

Tehtatively”Appravgd
April 1976

§ 5627. Validation of defectively noticed meeting

5627. (a) The transactions of a meeting of members, however called
and noticed and wherever held, are as valid as though had at a meeting
duly held after regular call and notice if all of the follobiﬁéizbndi-
tions.are satisfied:

(1) A quorum 1is present.

(2) Either before or after the meeting, each member entitled.to
vote who waél;éf represented aé the.meetiqg sigps‘a1ﬁ;it§en“§aivé; of
notice,ra consent to the holding of the meeting, or an qppgggal of the
minutes of the meeting. Heither the business to be_;ranaagteq at nor
the pufpose of any regu;g; or apecial-mee;ipg‘of members need b? speciw

Ve

fled in a written waiver of notice unless otherwise required by Section

5623,

(3) All waiﬁers,:éonsents, aﬁd:approvals érénfilé“ﬂgitﬁ the;cor-
.b;%ate recp:ﬁs.éf,ﬁade a part of the minutes of the meeting.
(b) Attendance of a person at a meeting constitutes a waiver éf no-

tice of tﬁé ﬁéeting except 1in elther of the follcwing cases:
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§ 5628

(1) The person ohjects, at the beginning of the meeting, to the

_transaction of any business because the meeting is not lawfully called

. or convened,

(2) The person expressly objects at the meetin? to the considera-

tion of matters not inciuded in the notice.

Comment. Section 5627 is the same in substance as Section 601(e)
(General Corporation Law). It supersedes provisions of former Sections
2209 and 2210, which were applicable to nonprofit corporationa through
former Section 9002. It should be noted that the bylaws may prescribe
reasonable requirements for validation of a defectively noticed meeting.
Section 5620(b).

101/1555‘ e & 5628

Tentatively Approved
April 1976

§ 5628, Hotice'reduireu for approval of specific urqpssals

5628, ﬁotwffhstanding-any prsvisisu-ofythe bylaws, sny nember
apufsvaf;st a meeting; pursusnt to Secfious:fﬁlo;l902, 1201, 1900, or
206&], other than unauimous aﬁpfuval b& thoseisntitled to uote is valid
only if the geuersl nature of'the sr0posailss'auproved was stated in the

" notice of meeting or in a written waiver of notice.

Comment. Section 5628 is the same in substance as Section Gﬂl(f)
(General Corporation Law} It supersedes ptovisions of former Section
2201, which were applicable to nomprofit corporations through former

., Section 9002.  Section 5620(b), permitting bylaws to prescribe reason-

able notice requirements does not permit waiver of the notice require—

ment of this section.

Hote., The staff has not yet reviewed and drafted comparable sec—
tions to replace those referred to in this sectiom.
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101/156 ¢ 5630

Tentatively Approved
April 1976

‘Articlé 3. Consents

$. 5630, Consent to action without a meeting and prior notice

5630. Unless otherwise provided in the bylaws, any action which
may be taken at a meeting of members may be taken without a meeting and
without prior notice if consent in writing, setting forth the action so

taken,~1s signed by members having not less than the minimut nuuber of

O

votes that would be necessary to’ aufhorize or take such action at a
. meeting at which all m-bers encitled to vote thereon were present and

voted,

Comment., Section 5630 is the same in substance as Section 603(a)
(General Corporation Law). It supersedes provisions of former Section
2239, which applied to nonprofit corporations through former Section
3002. Section 5630 reduces the former requirement of unanimous consent,
"~ subject ta the provisions of Sections 5631-5633,

Hote. The Commission has tentatively determined to permit member-
ship action by ueans other than vote at a meeting or written consent.

The staff has not yet drafted provisions for alternative means of
voting,

101/157 S : § 5631

Tentatively Approved
April 1976

§ 5631. Hotice required for consent

5631, {a) Unless consent_qf all members entitled to vote on the

matter has been solicited in writing, notice of a corporate action
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5 5632

approved by members without a meeting shall be given in the nanner
provided in Section 5623 to those members entitled to vote on the watter
who have not cnpsgg;gqsin writing. -
_(b) The notice required by. subdivision (a) shall be given:
(1) At least 10 days before the consummation of an action approved
by the members pursuant to Section [310, 317, 1201, or' 2007].
(2} Promptly after the taking of any other corporate action.
-Comment, Section 5631 ig the saﬁe’iﬁ'hﬁbstanbé'as‘Sectioﬁ-GOS(b)
(Qgperal Corporation Law). It is new to nonprofit corporation law,

lote, The staff has not yet reviewed and drafted comparable pro-
visions to replace those referred to in this gsection.

101/158 o 855632

Tentatively Approved
Aprit 1976 _

§ 5632, Revocation of consent

5632. (a) A written comsent may be revoked by the member giving
the consent, a transferee of the membership, a personal reptesentative
of the member, or the proxyholder of the member, tranaferee, or personal
representatiyea

(b) Thé fevoééiign shall be in writing and is effective upon its

receipt by the secretary of the nonprofit cor?oration.

(c) A revocatiun may be made prior to the time that wriqten con~

e PR

sents by the number of members required to authorize the proposed action

ol

e b O SO
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4 5633

have been filed with the secretary of the nonprofit corporation but not
thereafter.

Comment . ééction 5632-15 the same in substance as Section 603{c)
(General Corporation Law). It continues prnvisions of former Section

221? vhich were applicable to nonprofit corpurations through former Sec-
tion 9002,

101/159 T 6 5633

Not' Approved; See !Minutes
April 1976

§ 5633. Consents required to elect directors

PUSSY S a2

5633. Notwithstanding Section 3630, directors wmay not be elected
by written consent except by unanimous written consént of all members
; o ", , _

entitled to vote for the election of directors.

s

Comment. Section 5633 is.the same in substance as. Section 603(d)

(Genergl Cotporation Law) . It is new ta nonprofit éorporatidn law.

Note, The staff has not yet ascertained whether this section is
appropriate for nomprofit corporations.
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100/160 § 5640

ot Approved; See Minutes
April 1976

Article 4., qum of Proxy or WUritten Consent

$ 5640, Form of pro;z or written consent
5640, {a) A form of proxy or written ‘consent shall afford an op~

portunity on the form to specify as to each matter or group of matters
(other than election to office) for which the proxy or written consent
is solicited, a choice among approwal, disapproval, or abstention.

Where the person solicited specifies a choice, the menbership shall be

.+ votad in accordance therewith,

{b) Iﬁ ah election of directors, a form of proxy in which the
candidates are named and which is marked by a member "withhold" or
otherwise marked in i manner tadicating thet the authority to vote for
the election of directors is withheld, shall not be voted either for or
agﬁinat the election of a director.

(c) Failure to comply with this section shall not invalidate any
cérporate action taken but may be the basis for challenging any proxy or
written conlent, and the superiox cou:t may cunpel eanplinnce therewith
at the ‘suit of any memher.,:,:f_

Comment. Section 5640 1s comparable to Section 604 (General Cor-
poration Law) except that it applies to all nonprofit corporationa., It

supersedes former Sectiom 2225.5 which was applicable to nonprofit
corporations through former Sectiom 9002.
Note. This section is to be split 1lnto separate provisions relat-

ing to proxies and written consents. The section should mske clear that
a general proxy is not prohibited.

VI-18



404/118

5710.
5711.
5712,
5713,
5714,

L T 2 T ]

-2 B~ B "

5716.
5717.
5713.

Lo T ]

4]
()
~d
[ ]
p )
.

W

5721,
5722.
5723.
5724.
5725.
3726.

LA I B~ I ]

-]

5730.
5731,
5732,
5733.
§ 5734.
s 5735,
§ 5736.

L B - B -

wr

5740,
5741,
5742,
5743,
§ 5744.

L2 B o B A )

&

5715, i

CUAPTER 7. VOTING OF MEMBERSKIPS . ..~ -
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Voting rights

#lanner of voting ,
Persons entitled te_take member action
Vote required fof ﬁember action

e . | 1. o .=.. .
Bylaws may require greater or class vote
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Disqualified votes .
Approval by board in lieu of approval by members
Additional vote required by byléﬁs

Article 2, Exercise of Voting Rights

Voting of membership held by administrator, executor, guardian,
conservator, or custodian

Voting of membership standing in name of trustee

Voting of membership standing in name of receiver

Voting of membership standing in name of pledgee

Voting of membership standing in name of minor
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When proxy voting allowed
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Appointment of ‘inspector
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Notice of hearing
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4047385 § 5710

Tentatively Approved HMarch. 1976
Renunbered June 1976 - -

CHAPTER 7. VOTING OF MEMBERSHIPS

Article 1. General Provisions

§ 5719. Voting rights

5710. Unless the bylaws'provide otherwise, every member of a.

nonprofit corporation is entitled to one vote.

Comment. Section 5710 continues a portion of the first seantence of
former Section 9601. For a comparable provision, see Section 700(a) °
(General Corporation Law). Although the ‘edtablished norm for nonprofit
corporations is one vote per member (see Green Gables Home Owrer's Ass'n
v, Sunlite Homeg, 202 P.2d 143 {1949)), the bylaws may provideé different
classes of membership with differing voting rights (geg Section 5251;
see also frickson v. Gospel Foundation, 43 Cal.2d 581, 275 P.2d 474
(1954)). Absent a specification of the rules fixing the respective

voting rights of each member or class of members, the voting rights of

members are equal. Section 5401.

406/ 404 & 5711

Tentatively Approved March 19756
Renumbered June 1976

§ 5711, Manner of voting

5711. The manner of voting of members may be:
{a) At a meeting or by written conmsent pursuant to Chaﬁfer 6 (com-
mencing with Section 5610).

(b) By mail or anf reasonable means provided in the bylaws.
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§ 5712

Counment , Secfién 5711 continues the second sentence of former
Section 960l. It makes clear that the bylaws may provide any reasonable
means or combination of means of voting but, absent such provision, the

requirements of Chaptér 6 (Members' Meetings and Consents) control.

45041942 S T T e sy

Staff Draft June 1976

) 5712 Persons entitled ta take member action ,

f 5712. An action required or permitted by this: division to be taken j

by the members shall be taken by the voting members and - such additional
persons as are specifiqally authorized by the bylaws to take the actien.
Comment. Saction 5712 is new. The term "voting members" is de-
fined: in Section 5194.3 (members entitled to vote for directors). :
Unless the bylaws provide otherwise, all members of a nonprofit corpdra—

tion are voting members. See Sections 5411(b){rights of members equal)
and 57190 (voting rights).

404/943 ‘ 85713

Staff Draft June 1976

§ 5713, Vote required for member action

' 5713. (a) Unless this division, or the bylaws require a greater“
vote or a class vote, an action required by this division to be approved -
by the memberﬁzshgl;.beiapproved_by:Ju, froent : cd
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§ 5714

(1) ir the approval is at a meeting duly held at which a quorum is
present, a majority of the votes represented at the meeting and entitled
to be-cast on‘the action.

(4} 1f the approval is by written consent or by mail or any rea-

Ty,

sonable means provided in the: bylaws, a majority of the Yotes entitl¥ed

Y.

to be cast bn the action.

(b) ifhtﬁis di&ieion or the—bylawe require a greater vote than that -

prescribed in subdivision (a), an action required by this division to be
approved by the wembers shall be approved by such greater vote.

(e) If this division or the bylaws require a class vote, an action
. tequired by this division to be approved by the members shall be ap-g“!
proved both by the members and by -the ¢lass.

Comment. Section 5713 is new. It applies to adoption, amendment,
or repeal of bylaws as well as to other corporate actioms. The bylaws
may require a greater vote than that prescribed by;eubdiviEion (a) or-
voting by class. Section 5714.  This division requires voting by claas
in certain circumstances. Section 5?15. This division requires a

Ereater vote than that prescribed in subdivision (a) i{n the follawing
sections: ~ [to be'supplied].- : .

406/169 € 5714

Staff Draft June 1976

§ 5714, Bylaws-may%reQuireggreater dr’class vote

5714, (a) The bylaws may require a greater vote than is otherwisef5;=_

required by this division for an action required by this division to be
approved by the members,

VII-3
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bR § 5715

{b) The bylaws may:require a:.class vote for an action required by

this division to be approved by the, members. . .

Comment. Section 5714 is new; for a comparable provision, see Sec-
tion 204(a}(5)(General Corporation,Law}, which requires the articles to
state a greater class vote. Hhere the bylaws require a greater vote
than is otherwise required hy this division: the requirement of the *
bylaws prevails. Section 5713(b). Where the bylaws require voting by
classes, the class vote is Iin agdition to the general requirement of

memberahip approval Section 5713(c)

368/264 S § 5715

y:Teﬁtatibely Approved March 1976
Staff Revision June 1976

§ 5715.. When class vote required

LY PR

"5715. uotwithstanding any other provision of this division, an’

[

action required by this division to be approved by the members shall he .
approved by not less than a majority vote of a elass, whether or not -the -
clags is otherwise entitled to vote thereon, if the action would ad-
versely affect the property, voting, or other rights or interests of the
class to a greater extent than other classes.

Comment. Section 5715 is new; for a comparable provision, see Sec-
tion 203 (General Corporation Law). Sectlon 5715 requires a class vote
in cases where any action, including adoption, amendment, or repeal of

bylaws, would adversely affect'members of a particular class tb a great—
er extent than menbers: of other olaeses. Such an action might have an

adverse effect either directly through restrictions on class rights and
. . - S . . . ! P . "I!'lf
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3 5716

privileges or indirectly ‘through 1nqreqse of righta and privileges of
Séﬂér classes or creation of new memberships that will have the effect
of diluting the rights' of the class members. '

It should be noted that class approvdl of ‘adverse betlons is not
alone sufficient for approval of the actions. The actions must meet the
other statutory requirements for approval. See Section 5713 (vote

required for member action).

4067231 § 5716

Staff Draft June 1976

§ 5716.  Uisqualified votes =

5716. 'If a vote is disqualified from Eeing cast on an action re-
quired by this division to be approved by the members, the vote shall |
not be'consideréd for: the determination of a quorum at é”meeting to ap-:
prove, or the required vote to approve, the action.. | |

- Comment. Section b?ib 1s new; for a comparable provision, see Sec—-
tion I12 (General Corpotation Law).

406/232 5 5717

Staff Draft June 1976

$ 5717. Approval by board in lieu of approval by members

5717. 1If an action is required by this division to be approved by

the members and there are no votes entitled to be cast on the action,

VIi-5



s 5713

the action’ may be approved by the board without approval of the members.
Comment. Section 5717 is .dew; for a comparable;provision, see Sec~

tion 5402 (directors as members)

ie ; ' S S R

406/233 § 57138

Staff Draft June 1976

§ 5718. ﬂdditional vote required by bylawsg

3718. (a) The hylaws may require the approval of the members for
an action not required by this division to be approved by the. membere. -
(b) Unless the bylaws provide otherwise, the provisione of this
attiele that relete to an ac;ien requirep by this division to be ap~ 1 -

proved by the members apply to an aetion for which the bylaws require'

the approval of the members. . ... P ST

. Comment. Section 5?13 is new; for a.comparable provisiqn; see Sec—
tion ZUa(a)(Q)(General Corporation Law), which requires the articles to

impose shareholder approval where not otherwise required
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406/234 # 5720

Staff Draft June 1976

Article 2.. Exercise of-Voting Rights .. &

§ 5720. Voting of membership held by admlnistrator, executor, guardian,
conservator, or custodian .

3720. . A membership held by an adwministrator, executor, guardian, .
conseryator, or -custodian may be voted by the halder withaut a-tramsfer.
of the membership into the holder's name. .

Comment. Section 5720 1s the same in sibbtande as" the firsfisen< .

tence of Segtion 702(3)(Genera1 Corporation Lew) .a person entitled to
vote the membership may vote by Proxy. Section 5730. Section 5?20 |

supersedes former Sections 2219 ‘and 2220 which were applicable to non~"'

profit corporations through former Section 9002,

406/235 T esm

Staff Draft June 1976

5 5721. ‘?otfngiof'ﬁembershipistandiug in name of trustee

5721. (a) A membership standing in the name of a trustee may be
1‘ f IR PR . . e
voted by the trustee.

{b) A trustee may not vote a membership held by the ‘trustee without
a transfer of the membership into the trustee 5 name..

Comment. Section 5721 1s the same in substance as the second sen—
tence of Section’ 702(a)(Géneradl Corporation Law); a persom-entitled: ta
vote the membership may véte by proxy. Sectddn 5730. Secfdon 57217 '
supersedes a portion ‘of former Section 2218, which was applidéble to '
nonprofit corporatidns through former Section 9002: B

VII-7
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406/236 § 5722

Staff Draft June 1976

§ 5722. Voting of memberehip stsnding_in name of receiver

5722 (a) A membership standing in the name of a receiver may be
R ) 1 . ..

voted by the receiver. -

+{b): & mesibership held by or under the control of a receiver may be
voted by:the receiver without a transfer of the membership into the -
receiver's name if authority to do so is containéd in the order of the
Couff¢??;?h§9h.§he reee;ver was appointed.

"fcbnmeht.“ Section 5722 is the same in substance as Section ?O2(b)

(General Corporation Law) it is new to nonprofit corporation law.

406/237 § 5723

_Staff draft June 1976

§ 5723. Voting of membership standing in name of pledgee

5723, Except where otherwise agreed in writing between the par=

ties:
(a) A member whose membership is pledged may vote the membership

until the membership has heen transferred 1nto the pledgee 8 name.

i I

(b) After the membershin has been transferred 1nto the pledgee 8

e

name, the pledgee may vnte the membership

' Comment Section 5723 1s the same in substance as Section 702(c)
J-—l-_lu—-l-ﬁ—-
(General Corporation st) fnr provigions relating to proxies involving .
pledged memberships,:see Article 3. Sectilon 5723 supersedes a portion:
of former Section 2218, which was applicable to nonprofit corporations -
through former Section 9002.
VYIi-s
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406/255 § 5724

Staff Draft June 1976

§ 5724, Voting of membership standing_in.name of'ninor T '
N ) e

5724, A membership standing in the name of a minor may be voted

and the nonprofit corporation may treat all rights incident thereto as

enercisaole, by the minor wuether or not the nonprofit corporation has
n;trce,;ettual or constructive, of the‘nonage; unless a gnardian.;f tne
m{ﬁﬁrfg'ﬁibbéity;héé'bé;n ;fﬁéintééuand written notice of the- appoint;
ment given to the nonprofit corporation. o

TR o

w'tomhent.: Section 5?24 is the same in substance as Section ?Oz(d)
TYe L
(General Corporation Lew), a person entitled to vote the membership Bay

‘vote by‘proxy. Section 5730. Gection 5?24 supersedes former Section
2221 which was applicable to nonprofit corporations through f%rmer Sec-
t1on 9d0z. e

PR
.E L E Y g FEH ' o ' o LA v

L T I S S SRR R M
4067388 T 5 5925
o B Tentatively Approved #arch 1976
o e e :RenUmbered June 19?6 B

§ 5725, Voting of membership held by corporation

5725. (a) Unless the bylaws provide otherwise, @ membership stand-
ing in the name of a business corporation or another nonprofit corpora-
tion, domestic or foreign, may be voted by such officer, agent, or
proxyholder as the bylaws of the business or other nonprefit corporation
prescribe or, in the absence of such provision, as the board of the

business or other nonprofit corporation determines or, in the absence of
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such determination, by the chairman of the board, president, or any vice

president of the business or other nonprofit corporation, or by any

ERAN

other person authorized to do 50 hy such officer.

(b) A membership which is purported to be voted by a business

corporation or nonprofit corporation, domestic or foreign (whether or

BEREY b JERE FE A

not the title of the person signing is 1ndicated) shall be presumed to

S s’_‘S.F'.:,'r— PR ST PO TR T i [ RS

be voted in accordance with the provisions of this section unless the

CAt s e O L

contrary is shown.

Comment. Section 5725 is the same in substance as Section 703(a)
(General Forporation Law) with the exceptlon of the proxy provisions,
which are continued in Section 5731 (executior, of proxy) : It shoufd be
noted that only natural persons may be members of a nonprofit corpora—
-tion unless ‘the bylaws provide otherwise. Section 5400. 4oreoever,ff
where a nonprofit corporation allows corporate members, Section 5725 |
permits the bylaws to require differing voting requirements, such as
designation of a voting representative,

Subdivision {a) continues provisions applicable to nonprofit cor-
porations by former Section 2222 through former Section 9002.

Subdivision (b) 1is new. “

Hote. ‘The term. "business corporation should be broadly defined

VII-~-10



4047389 i 5726

Tentatively Approved iarch: 1976
Staff Revision June 1976 ‘

§ 5726, Voting of membership standing in name of two or more persons
_ e ur rnu . - . . ) N . N '—.'--—:

7 1 T

m;4:§12ﬁ: '(ax Unxgés thuﬁylaws proﬁidéhothérqise, th}é‘section ép—_Af

L

plies if: Coe.n T A S AT B A
(L) A:memhefship stands in the names of two or more persons, wheth-
‘ . R V - ; B . o : “-" . S ’:'-_-_,:
er fiduciaries, members of a pa;tnershig,.joint tenants, tenants in

Y

common, hu;band and ‘wife Ssrcqmmunitynpropertg,ror.tenantsfgy.theTQﬁ-
tirety,

* (2) A membership stands in the name of a partnership, association,
family, or other group.

{3) Two or more persons {including proxyholders) have the same
fiduciary relationship respecting the same membership, unless the secre~
tary of the nonprofit corporation is given written notice to the con=-
trary and is furnished with a copy of the instrument or order appointing
them or creating the relationship wherein it is so provided.

{b)} A membership described in subdivision (a) shall be voted by the
persons or members of the group in whose name the membership stands or
by the persons who have the same flduclary relationship respecting the
membership, with the following effect:

(1) 1If only one person votes, the act binds all.

(2) If more than one person votes, the act of the majority binds
all, 1If the vote is evenly split on a matter, each faction may wvote the
membership proportionate{y. If the membership record ér instrument or
order shows that the uembership is held in unequal interests, a majority
or even split for the purposes of thisrparagraph is & majority or even

Vii-11



3 0 5726

split ih”lnféiéé;f

Comment. Section 5726 is the same in substance as Section 704
(General Corporation Law), with the inqlu51on of families, partnerships,
associations, and other groups." It ‘continues provisions of ‘former Sec-
tion 2223 applicable to ~nonprofit corporatioas through former Section
9002. It should be noted however, that no member may hold a fractional_
membership or a jeint interest in a membership unless the bylaws so
preyide. .- fection 5400, ‘lioreover, where a’nonptdfiti&ofﬁofation allows
memterships in the names, of two or more persons, Section 5726 permits
the bylaés to provide differing voting requirements, such as designation

of a singie voting representative or fractional vnting.

e
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96?!601 3 5739
_Stsff Drsft June i9?6

Article 3. Proxies

$ 5730. ihen proxy voting allowed

5730. Unless the bylaws provide otherwise, a person entitled to

vote a_membership may authorize another person to vote the memﬁersﬁip bv
Proxy.

Comment. Section 5730 is the same in substance as the first sen=-
tence of Section 705(a) (General Corporation Law) _xcept thst the bylaws
mayépreglude voting by.proxy. This continues a portion of former Sec-

tion 9601. See also Section 5263 (bylaws relating to voting rights).

968/602 - o 5 4?31

O

°1

Staff Draft June 1976

‘§ 5?31 uxecution of proxy

-1

5731 (a) A DProxy shall be signed by the person entitled to vote
the membership or the person s attorney in fact placing the person s

nahe on the proxy, whether by manual sivnsture, typewriting, telegraphic

transmission, or otherwise.

-y )

{b) A proxy purporting to be executed in a manner provided in this

section 1s presumptively valid.
Comment . Section 5731 is new tp nonprofit corpgration law. .
Subdiv1sion (a) is comparable to the second sentence of Section 178
i - PR g

{General Corporation Law). : o RRE

‘r.
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5 5732

Subdivision {B)fis“tﬁe same in substance as the second sentence of

Section 705(a){(General Corporation Law).

D S S

968/603 | o 5732 |

Staff ﬁraft June 19?6

§ 5732. Form of proxy e

oot N T

5?32 (a) A proxy shall afford an opportunity on the form to - v

i 2

specify a.choice.among approval,: disapproval,,or abstention with- foopact
to each proposal set forth therein, or in connection with which the
proxy is solicited, other than election of directors. The proxy shall
be voted in accordance with the choice specified, if any.

(b) In an election of directors, a proxy in which the nominees for'
election are set forth“ﬁﬁﬂ which 1s marked “withhold” or otherwise
marked in a manner indicating that the authority to vote for directors
is withheld, shall not be voted either for or againat the electionaf a
director. - ‘

(c} Failpfe to comply with this section does not invalldate any
coroorate action taken but may be the basis for dhallenging a proxy.

The superlor court may compel compliance with this section on action by
a memberj’;f“"“ ' Yy ; ‘

{d} Hothing 1in this section precludes uoe‘of'o ééﬁé£éi ofoiy.iﬁ
which specific proposals or nomineés for direcfofs are not set forth.

. B
Fe . - N

: ' S S PR : - : :
Comment., Section 5732 is comparable to a portion of Section 604 . -

{General Corporation Law). It 1s new to nonprofiﬁ corporation law.
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§ 5733

Subdivision {d) is, drawn fram Cal. Stats. 1975, Ch. 562. For a compa-
rable provision relating to wxitten consents, see Section 5634 (form of

written consent}.

968/604 § 5733

S S;gfgﬁaraitﬁﬁune 1976

§ 5733. Duration of -proxy .

5733: . (a) .Unless otherwise specified in the proxy, .a proxy is not
valid gfter the expiration of 11 mgnths from the date of, ifs execution. ~

(b} &“pto;y;may,speaify:its durat;oﬁ; but a proxy is;ndt{vﬁl%ﬂ.
after the expiration of three years from the date of its Exécutioﬁ
unless the proxy .is coupled with an interest.

Comménf.' Section 5?33 supersedeé a portion of former Qettion 2226,_
which wasrapplicable. to. nonprofit corporatlons through formgr Sectipn c
9002. Cf. Braude v. Havenner, 38 Cal. App.3d 526, 113 Cal. Rptr. 386
(1974). Section 5733 reduces the maximum duration of a proxy froﬁibaven

to'thrée years.. - Compare Section,l@S(b}(General Corppration Law), which
impqsgs no maximum duration.. ' : e -

PR
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068/605 8 5734

P oo .. i staff praft June.1976 .. .

S RO P S ' Lo A

§ 5734. Tevocation of proxy

3734. (a) Except as otherwise provided in this article, a proxy
continues in full force and effect until revoked prior to the vote
pursuant thereto.

{b) A proxy may be_revokedvby,any_of the following means:

(1) A writing by the person executing the proxy delivered to the
nonprofit corporation stating that the proxy is revoked,
. .(2) Execution of a subsequent proxy by the person executing the
PToxy. x?he?dates contained on the forms of proxy preeuoptiye}y,detertj,

mine t@e_orderfoijegecotion,Eregardless of the postmark datgs on the
envelopef in ohtch\they are mailed. .

{3) Voting in person by thelperson executing the Proxy,

(4) Receipt by the nonprofit corporation, before the vote is
counted 'of-written notice of the death or incapacity of the persoo-
executing -the proxy. . . - ) S

Comment;. Section 573& is comparable to the last portion of Section
705(a)(General Corporatlon Law} it supersedesﬂformeraﬁectione_Z?Z&: -
2228, which were applicable to nonprofit corporatioos through formex
Section 9002, (Cf. Braude v. lavenner, 38 Cal. App.3d 526, i13 Cal.

Rptr. 386 (1974). Section 5734 is subject to Sections 5733 (duration of
proxy) and 5735 (irrevocable proxies).

vil-16



$63/606 § 5735

Staff orafc June 1976

§ 5735. Irrevocable proxies

5735. (a) A proxy vhich states that it is irrevocable is irrevo~
cable for the period specified in the proxy when it is coupled with an
interest.

(5) A proxy described in subdivision (a) may be revoked by a pur-
chaser of the membership without knowledge thereof unless the existence
of the proxy and its irrevocability appear on the membership certifi-
cate, 1f any.

(¢} A proxy described in subdivision (a) becomes revocable when the
interest with which 1t is coupled is discharged, terminated, or other-
wise satisfied.

Comment. Section 5735 is comparable to Section 705(e)(General Cor-
poration Law).

$68/607 5 3736

Staff Draft June 1976

& 5736. When proxy required

3736. ZIxcept when other provision has been made by written agree-
ment between the parties, where a membership 1s held of record by a per-
son other than the member, whether as a pledgee, security holder, or
otherwise, the holder of the membership shall issue to the member, upon
demand therefor and payment of necessary expenses thereof, a proxy to
vote or take other action thereon.

Comment. Section 5736 is comparable to Section 705 (General Cor-

poration Law) . S



"63/603 - § 5740

" Article 4. Voting Agreements

Comment. Article 4 {comnencing with Sectioén 5740) is é&mpaféﬁie to’
Section 706 (General Ccr?oration lLaw). It supersedes the voting trust
provisions of former Sections 2230 and 2231, which were applicagle to.

nonprofit corporations through former Section 9002

968/609 . § 5740

S, : . Teritatdvely approved ilatch 1976
Renucbered June 1976

§ 5740, Voting agreements authorized

5740. (a) Two or more persons entitled to vote memberships ma}“géree
that ;hg mgmbe;ships;will he voted as provided in the agreement or as
detetﬁiﬁed by a procedure pfb%idéﬂ in the agreement or agreed upon by
the parties.

(b) The agreement- shall Be in writing aﬁd signed by the iarties )

thereto.

- ' ' YL
it i .

Comment. Section 5?40 is the same in substance as a portiou of the
first senterice of Seéction 706(a)(General Corporation Law) except that it

is not limited.to iclose .corporations.
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4626 . § 5741

Tentatively Approved !arch 1976
Zenumbered June 1976

3 5741, Duratlon cf voting agreements

il
H '

.5741... (a) An agreement under this article ‘may be.made fer a period
not excéeding ‘10 years., 0. - il o T .

{(b) The fact that byiige;terms{én agreement un&ef'thie efticle.wfil
or may last beyond a l0-year period does not affect the validity of the
agreement during a period of i0 years from the date it was made.

Comment. Section 5741 1s cowparable to the first portion of Sec= -
tion 706(b) (General Corporation Law), which relates to voting trusts.

L BB2T s ... 85742

Eoo e C Tentatively Approved ifarch 1876
nenumbered June 1976

§ 5?&2. Extengion of duration ef voting agreemente

5742. (a) The parties to an agreement under this ertiele may by
written agreement extend the duration of the azreement for an additicnal
‘period ot - ‘éxceeding 10 years from the’ expiration date of the agreement
:as originally made or as last extended as provided in this section.:‘

{b) An extension of an agreement may be made nnderjtnis section at
any time within two years prior to the expiration of the agreement as
originally made or as last extended as provided im this sectiom.

Comment. Section 5742 is comparable to the middle portion of Sec-
tion 706(b) (General Corporation Law), which relates to voting trusts.
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4623 % 5743

Tentatively spproved llarch 1976
Renumbered June 1976

§ 5743, Transfer of membership pursuant to voting agreement

3743, If the bylaws permit transfer of memberships, the parties to
an agreement under this article may transfer the memberships covered by
the agreement to a third party with authority to vote the memberships in
accordance with the terms of the agreement.

Comment. Section 5743 is the same 1n substance as a portlion of the

first sentence of Section 706(a)(General Corporation Law).

4629 § 5744

Tentatively Approved March 1976
Renumbered June 1976

§ 5744, Enforcement of voting agreements

3744. An agreement under this article shall not be denled specific
performance by a court on the ground that the remedy at law is adequate

or on other grounds relating to the jurisdiction of a court of equity.

Commient. Section 5744 is the same in substance as the second sen-

tence of Section 706(a){General Corporation Law).
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4630 . % 5750

" Article 5. Inspectors of Election

Comment. Article 5 {commencing with Section 5750) is comparable to
Section 707 (General Corporation Law), It dontinues ﬁtﬁ?ﬁsibﬁa of-
former. Sections 2232 and.:2233 applicable to nonprofit corporations
through former Section 9002, L e

b

4631 a | 5 5750

FRY PUCE A

Tentatively Approved ifarch 1976
lenumbered June 1976

§ 5750. Appointment of inspector

5750, (a) In advance of é meeting of members, the board may ap-:“
pdint“éh'1nspe&tbx?bf;elgcf1§n_tp,gct at the neeting and any adjournment
thereof.
division (a), or if a personﬁgppointed ag ingpecto;_of;glectionafgils to
appear or refuses to act, the chairman of a meeting of members mpy, and
09.th;rg?ueﬁt:qf_a_perscnﬁgntitled to vote gt the meeting shall, ap-

point an inspector of elgcg;op at the meeting.

is

ViI-21



4632 55751

*

Tentatively Approved !{arch 1976
Renumbered June 1%76

§ 5751. lumber of inspectors

R T T B

5751. fa) The number of inspgq#ofs of eleéiion §h§i1 be either one

or three. o g
(b) If appointed at a meeting on request of a person entitled to
vote at the meeting, the majority of the votes represented at the meet-—

ing shall determine whether the number of inspectors of election is one

or three.

4633 5 5752br:'Afwf,_-agfn'ﬁfif', It
- . B Ténfatively Appfaved ﬁafhh 1976
R S : .+ ¢ o tdenumbered- June 1976 . - . gl

§ 5752. - Authority of dmspector = & ‘', r. -, ..,

+ +5752. . The inspector of election shall:
- (a).Determine the memberships represented'at-the-meetiﬁg.
. (b) Determine the.number of votes to which each membership is en-
titled and the number of votes entitled to be cast.
(c) Determine the existence of a quorum.
(d) Determine the authenticity, validity, and effect of proxies.
(e) Receive votes, ballots, or consents.
(f) Hear and determine all challenges and questions in any way
arising in connection with the right te vote.

(g) Count and tabulate all votes or consents.

VII~22



3 5753

-

{h) Determine when the polls shall close.
(i) Determine the result.
(i) Do such other acts as may be proper to conduct the election or

vote with fairness to all members.

4634 % 5753

Tentatively Approved Harch 1976
Renumbered June 1976

§ 5753. Yuty of care of inspector

53753. The inspector of election shall perform the duties of an
inspector impartially, in good faith, to the best of his or her ability,

and as expeditiously as is practical.

4635 § 5754

Tentatively Approved Harch 1976
lenumbered June 1976

§ 3754. Evidentiary effect of act of inspector

5754. (a) A report or certificate made by the inspector of elec~
tion is prima facie evidence of the facts stated therein.

(b) If there are three inspectors of election, the decision, act,
or certificate of a majority is effective in all respects as the deci-

sion, act, or certificate of all.

VII-Z23



4636 : § 3760

Afﬁicie 6. Contested Elections

Comment, Article & (commencing with Section 5760) is- comparaﬁle to
Section 709 (General Corporation Law) It continues provisions of
former Sections 2236-2238 applicable 'to nonprofit corporations through

former Section 9002. See braude ¥. Havenner, 38 Cal. App.3d 526, l13
Cal. thr. 386 (19?4) | - . !

This article provides an equitable remedy in which the scope,of
inquiry is not lfmited to ‘technical and procedural questions. 38 Cal.
App.3d at 530, 113 Cal. Rptr. at ___ . A court that has entered judgment
pursuant to this article may reserve continuing jurisdiction to oversee
the implementing election procedures. CE, 1 B. Witkin, California

Procedure § 286 {2d ed. 1970).

qri o cave I

404/296 T 5760 s r R UL AT

'nenumbered June 1§?b

D T B KA

sl 13“’:3‘:1??—1? Approved March 1976.

S

§ 5760. Action to determine validity of electiom or appointment
' 8780; ' The’ validity of an election or tZ;';§poiﬁtﬁe£t of a director
of a nonprofit corporation, ‘or of a’ foreign nonpfofit corporation if theA
¢ e o i
election wads ‘held ‘or’ the appointment vas made in this state, may be
tried and 'detersined in the manner provided in this articléiﬁy“
jo ’

.1.;

Ry
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404/297 . § 5761

Tentatively Approved tlarch 1976
Renumbered June 1976

§.5761. - Persons autharized to bring actlon ‘

5?61 An action under this artlcle may be brought by either of‘the '
: R RN LA PERT : Anoa D TR R
following perqons.

Tl AR N " B L AT

{(a) A person entitled to vote on the election or'aopointmeniﬁﬁl A

(B) A peréon who olaims"\'i:‘ohavo_ been ‘denied tli'é;: 'r-':!.ghll: to vote.

ETETa LT : L

404/981 § 5762

Tentatively Approved HMarch 1976
Renumbered June 1976

§ 5762, Jurisdiction and venue

57625 {(a) Excéotlns.proﬁidéd in ‘subdivision {b), an action under
this article shall be brought in the superior court of the proper

county. o - - e

{b) In the case of a foreign nonprofit corporation, an actiqn nnder

this article may be brought at the option of the plaintiff in the supe-
-~ ‘-J' P Tl
rior court of the county {1) in which the foreign nonprofit corporation .

'l'.

has its principal office in this state or (2) in which the election was )

held or the appointment was wade.
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4041982 1 5763

" Tentatively Approved March 1976
"Tenumbered June 1976

& 3763, Court order fixing date for hearing

5763, (a) When an action under this article is brought, before any

Y N I R R [ | T . i Cee
further proceedings, the court-shall enter an order fhat fixes a ddte

E Ty T LRI . . : D

for the heafi;g. |
) RS EN T, PR R REE A oy - . 1, s s
(L) The date fixed for the hearing shall be within five days unless

for good cause shown the court fixes a later date.

L S IR
LRI TR

404/983 § 5764

Tentatively Approved ilarch 1976
henumbered June 1976

§ 5764, Notice of hearing

5764. (a) The plaintiff shall serve notice of the date for the
kearing and a copy of the complaint upon all of the following:

(1) The nonprofit corporation.

(2} The person whose purported election or appointment is ques-
tioned.

(3) Any person (other than the plaintiff) whom the plaintiff al-
leges to have been elected or appointed.

(b) Service shall be in the manner in which a summons is required
to be served or, if the court so directs, by registered mail.

(¢) The court may make such further requirewents as to notice as

appear to be proper under the circumstances,

VII-256



045/125 - § 5765

TR >+ .Tentatively Approved March 1976
T i+ lenumbered June 1976

§ 5765. Authority of court T SRR .
wy, 3209+ 7 The court may: =~ - . . coeand .

(a) Determine thae person entitled to the office of director. - 77
(b) Order a new election to be held or appointment to be made. ..: = -
.. {c) Determine the walidity, effectiveness, :and comstructiom of ..
voting agreements.
(d) Determine the validity of the issuance of memberships and the
right of persons to vote.

(e) Direct such other relief as may be just and proper.
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100/362 i 5810

( e ' Tentatively Approved
, oo March 1976
7" CHAPTER 8. MEMBERS' DERIVATIVE ACTIONS

5310. A tneube!‘ of -a &mtic nr fore:lgn nonprof:lt corpputien may
. mstitute and ma:l.ntt:ln an act:lan :I.n t&e right of thi nqmptnfit anrpora-

V ;-';-t I 1§

t:l.on naly as prw:lded in this chapter. -

; Rt
M_ Sect:lan 5&10 mkua etplicit the ::l,;ht«ofra m ‘of a
, ' nnnpraﬁt eorporation to bl':lp,g a duintivu atﬂ.t. o Mor;e the q;mgtumt L
gt thid .chapte¥, Section 334 of the fm amu Corporatios -
- {predacessor of Section 800 of the sew General: cetpm:atim ;:qw) govamu
- such actions in the right of nanproﬂ.t cbrpotstma Sne tumt Sec-
Coo 0 cagmaod (“thnreholcfa 1aclodds “iiaber”) and 9002 £ atin
| provisicna of’ Gm:al mrgoraum Law).. Sea m Ashtou v. Dasdi
T Asetag a w. 51. 22 P 660 t‘iaﬁo). h:emmes in sw:s.on sao ;l:p
 voting trusts and voting trust: mum have 1ot been continued in
this chaptnr becm the Baneral Hmrrofit Corpuution Law' does hot.
prov:l.de for votins t:uats. N N . o
 Note, The staff will give further emiﬂerﬁm to the incluaion

of fore:lsn nonprofit corporations in this asction m ve cmidhr the a
smrul aubjaet of for.eign nenprofit mpnratim




soussho R § 5811

Substance Tentatively | )
Approved March 1976 .




§ 5812
P ; Ao '3 ;. ‘-.f.'..'=;»'{it.'s"

RIS U]

(1) There 1& a strong prima faci.e case :Ln Eavor of the claim as-

) ' 19:1_. ‘..",- .







Fal®

7 5821
(b) Deliver to the nomprofit corporation or the board a true copy
of the complaint that the plaintiff proposes to file.

Comment, Section 5821 is based om a-portion of subdivision (b)(2)
of Section 800 of the General corporatinn Law and subdivision (a)(2) of
former Section B34, Like ‘subdivision (i) 6f ‘Ssetion 5811, Section 5821
18 stated in substantive rather than procedural form.

vooad

. T

5
i Tty .
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4047959 . : 3 5830

Substance Tentatively &:)
Appruved_ﬁhrgh 1976 ‘

‘-.».-{

5sqa, qgaﬁ Emneptfaa otherwise. pravided ﬁn Section 5839. in an

PINCE S (AW BRI
-®.

action pursdaﬁf to ﬁﬁis-chapter, ‘ot ‘ady tive’ withtnr30 days ‘after serv-
Adce of summons upon the nouprofit cprpbratghn or upon a dﬁiendsnt_uho is
.an officer or‘di;actor of the nonprofit corporitiaﬁ‘érTheId such office
‘at the time of the tramsaction complained of, the nomprofit corporation
or such othe:'defeﬁdant_may move the court for #n order requiring the
plaintiff to iurnigh.security for the reasuhablg.expanaea, inc}udlﬁs
attorncyis-feas [and axpenses for which the nonprofit corporation may
bunﬁue_liable puxsuan; te Section ; ], that nay be 1ncnrted by the :>
moving party in comnection with the sction as provided in this article.

(SJIOn appliﬁation of the honprofit corporation or such other
defendant, the court may; for good cauaé ahnwn,\Extend thsa Su-day'period
provided by subdiviaion (a) for an additicnal perind or perioda not
exceeding 60 dayu.

Comment, Subdivision (a) of Section. 5830 is the same in aubstance
as a pnrtion of subdivision {c) of Sention 800 of the General Gorpotav
tion Law. Section 5839, which ia noted in the 1ntroductory phrase of

-subdiviiiun (a), makas the motion pronedure 1nnpp11cab10 where the
action is brought by 50 membere or at least 10 parcent of tha members,
vwhichever number is smaller. ‘ ‘ :

Subdivision (b) is the same in substance as the last santeuca of
subétvision (c) of Section 800 of the General Corporatiau Law and the

last sentence of. subdivision (b) of formér Section 834. :)
See Section 5838 (bond to avoid motion proceedings). '

43Ez-6




i

)

§ 5831

ilote. The blank section reference in subdivision (a) is iIntended
‘to-hold a place until the provisions concerning indemnification of of-~
ficers-and directors are considered.

S 40GJ960= - we oo Lo el Lgu g 583)

Chy e WO e s T al .1 oo usuﬂstance -Tentat‘i#a‘ly
, ~ Approved Maxch 1976

-ﬁ 5531. Grogggs of motion for securgtz
-'n.:"‘. i ’ B A e R .5 . BALFE e
5831 (a) A notion by the nonprofit corporation ahall be made upon
oLl Thyee oot
the grounda that there is no reaaonable possibility that tha prooocution

i

of the cause of action alleged ia tho complaint againat the nonprofit

RS PR & S DU PR S TPR I ¥y

corporation will hcnefit the nonprofit corporation or ita manbara.

UL T T CUPRRTEYy L e

(b} A motion by a defendant Who ia an officer or diroctor or held

such office at the time of the transaction complained of ahall be mads

syt
T

Y upon eithor or both of the following grounda-‘

pecd e wel i 7 et

s Q) Ihat thara is na reagppable poasibility that the. ptoaacution of
+the cause of action alléged in'the complaint against Buck’ Befendant will

banefit tha nonprofit corporation Of ita nombara. 'i

yoegri: s

(2) That auch defandant did not participate in the transaction

S coﬂklainﬁd,Of tn*any oapacity:-- S rier

7 Conment.‘ Section 5831 is the same in substance as a portion of
. suboivioion {e) of Section 800 of the General Corporation Law aud a
. portion of subdivision (b) of.former Section 834.. Section 3831.makes
‘more specific. the nature of the showing rqqyired to be mgde by each type
 of dafendant in order to, prevail on the. motion for. security under this
article.

BrL T
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404/961 v 5332

Substance Tentatively )
ST B - oomiizee Approved March 1976

comad g s

§ 3832. Kearing and determination of motion; smount of security

5832, {a) If the court, after the hea’ring on the not:l;én, dete’t- '
mines that the grounds for the wotion have been eltablisho&“ "che court |
shall order the pla:l.ntiff to furn:l.sh security.

(b) lThe; security ahall be 1o an anount equal tn the probable Tea-
aonable expenses, iacluding attmay £-3 feas {and, :hi the easg of the

QII

becme liable pursuant tg S¢ction _ ], that the m-e\ra:lling moving

g

nonprofil: ccrparntion. expenm fqr uh:l.el: the nonlmif:l.t corporation may

party has shown it will have :I.ncurrad by the cmluion of the act:l.on. _
(c) The ‘amount of the aecur;l.ty ahall not- a:cead fifty tlwnnnd dol-
lers (ssn,oon) in I:he aggreaa:e for an defendants. o - D

- _M‘.L:. Sact:l.on 5832 13 based oa portiona of subdimion (d) of
Section 800 of the Gaﬁeml Eﬂtporatian Lu - Tha grm&a af the mtion
‘are stated in Section 5831. Subdivision (a) of ¢ Section 5832 differs
fm -subdivision {d) of Section ‘800 in that- wm not. cenu:l.n ppecific
M?ﬁla:lm for taking avidence aint:e :lI: 19 c.antemplatad that gmaral law
regarding noticed. motions appliaa. t!anee, st !zhs ‘ﬂwing, the usual
showing 1s by affidavits or declarationa although the ceurt nly receive
sobral aad dveumenrtary evidence as welli'~4’ By ﬂitlr.:l.n, caniom_a Proce-
dura Proceedings Wthout Trial, §§ 2&-25, at 2693-269& {2d ed.- 1971).
Subdivision (b) makes clear that, in order to have reenurse to the
sec,ﬁ‘rity. the ‘honprofic eorporatién must be 2 pﬂvainns moving party.
See Sectiohr 5836; compare Section:800. [Settion’ I ref.erred to in
“thts subdiviston, provides for 1nabmi£icatw uffnfficers, d:lrecl:ort,
v+ ivand agents of the notiprofit cotp%ui::lan 1w b
g1 07 Subdivision (e)” pt’érvides 8 maximad: ameum:- of security that may be
required of the plaintiff and is the same as the limit provided by sub=- )
division (d) of Section 800.

VIEI-8




1017161 § 3833

' Substance Tentatively
Appruved Hatch 1976

5833., (a) The munt of the ucurity !.nitmly detar-:lned my be

:anrenad or decreaaed by :hgfceurt, after fu:thar hurinx upm noticed
not:l.on, 11’ the coutt deteraings thst the security hn er uy hucme
"_'madequate or exc&uive. . - o E L
. (b} m caurt my net in ‘any Mt imcrmu thg ;otal umnt of the
ucurity beyond ﬂfty thouuud dollau (350 009) w the &ggrmta for
all dlfendants.

__om_,_ Saction 5833 is the same in auhatanee & & portien of

-subd:l.vision (d) of Section 860 of the Geueral corpotattan Lmr. Sae
Comment ta Sact:lcn 5832, R |

5834.4 (a) 'r;he plaintiff requirad E ) fmiab ucurity ar incram
| the amount of l:ha ﬁecurity alull do ao not- 1ater thau 20 daya nftar _

aervice of the court 's order or wit:hin auch athe: maembla tm as l:he

L 3,

'_:"court nay nrdnt. 7:- S R

T Zv

. (b) If tba plaintiff daes not cmpl,y 1W:l.I:h ﬁuhdi'i:l.aion (a), the
action shall bé disuisaed as- to the defendant m whéie favor’ thé order

'raqwlfring ‘the security vas made.




“i4t - § 5835

5,-"‘ "Seet:hm 583& 1s based on a pnrtian of subdivision {d) of

D




3 '5836
( | :  time when security is furnished and the. aefeudanl: has ‘Tegeived- nbt;l,ne i
thereof.  Where the motion 1s granted but the pl#atift"fgﬁa ti:r fmtah
secur:lt:r within the n1:' teed. £ime, 'méaet- ' : ‘







§ 5839

ration Not-for-profit Code. Of course, all such plaintiffa must satisfy %
the requiremmta of Article 1 (cnmem:ing with Section 5810) and Art:l.cle
2 (comancing w:lth Section 5820) of :his chapter.

g_lote. mis ser::‘m m mﬁudeted it the Harch 19?6 mtins, but
o no. dgcipion Has reached. SR e e

- ¥
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100/965 - a A § 5840

Tentatively Approved -
1976 T




368/217 § 5910

Tentatively Lpproved
iflareh 1976

CHAPTER 9. AHENDMENT or APTICLES

Article 1. Purposes of Amenduents

iw 3 3910. Permissible amendments of articles

5910. (a) By complying with the provisions of this chapter, a non-
profit corporation iiay. amend its articles from time to time, in any and
as wany respects as nay be desired, s¢ long as its articles ‘as amended
containbonly such provisiooe)as it?yoold be lawful to insert in original
articles filed at the time of the filing of the amendment.

(b) It is the intént of the Legislature in adopting this section to
exercise to.the fullest extent the reserve power of the state over non-
profit corporations and to authorize any amendment of the articles
covered by subdivision {a) regardless of whether any provision contained
in the amendment was permissible at the time. of the organization of the
nonprofit corporation. | : h -

Comment. Section 5910 is the same in substance as Section 900(a)
(General Corporation Law). It supersedes former Sections 3600-3602,

which were applicable to nonprofit corporations through former Section
9305. '

CIx-1



363/218 ' ¢ 5911

Tentatively Approved
;iarch 1976

S5taff Revision lay 1976

§ 5911. Amendment to delete initial director

5911. Wotwithstanding Section 5910, a wnonprofit corporation shall

uot amend its articles to alter the statement in the original articles

of the name and address of an initial director except to correct an
error in the statement or to delete ,the statement after the nomprofit

corporation has filed a statement under Section 6531.

Comment . - Section 5911 is comparable to Section 900(b)(Géhera1
Corporation Law). It supersedes former Section 3603, which was appli-
cable‘tolnonprofit corporations through former Section 9305. A correc-
- tion of an error in the articles may be made by a certificate of coxrrec~
- tlon. See Article 3 (commencing with Section 14835) of Chapter 3 of
Divigiop\ﬂf

Note, The staff revision deletes references to the 1initial agent,
which is not required to be stated in the articles. The Commission has
also tentatively determined not to include a statement of directors in
the Section 6531 statement; Section 5911 may require revision or dele-
tion accordingly.

[

3e68/210 § 5912

Tentatively Approved
ilarch 1976

§ 5912. Extension of corporate existence

5912. (a) A nonprofit corporation formed for a limited period may

at any time subsequent to the expiration of the term of its corporate

IX-2
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existence; 1f it .has continuously acted as a nonprofit corporation and
conducted activity as such, extend the term of its existence by an
anendment to its articies removing any provision ‘limiting the term of
its existence and providing for perpetual existence.

- (b).The certificate of amendment shall set forth that" the nonprofit
.corparation.continuously acted as a‘nonprofit corporation and conducted
activities as such from the expiration of its term of corporate exist-
ence to the date of the amendment.

{c) For the purpose of the adoption of an amendment described in
subdivigion (a); .persons who have been functioning as directors of the
nonprofit corporation shall be considered to have been validly elected

R DK -
...even though their election may have occurred after-the expiration of the
seriginal term of the corporate existence.
e

(d) 1f the filing of the certificate of amendment providing, for
perpetual existence would be prohibited by the provisions af Section
14821 if it were original articles, the Secretary of State shall not
file the certificate unless by the same or a concurrently filed cercifi-
cate of amendment the articles of the nonprofit corporation are amended
to adopt a new available name.

Comment. Section 5912 1s the same in substance as Section 909
(General Corporation Law). It supersedes former Sections 3700~3703,
which were applicable to nonprofit corporations through former Section
9305.

Unlike the former provisioms, Section 5912 applies only to exten-
sicns of corporate existence made after expiration of the nonprofit
corporation's term of existence; extensions prior to expiration are made
pursuant to the general amendment provisions of this chapter. The vote
required to amend the articles to extend corporate exlstence is the vote
required for other amendments te the articles. Contrast former Section

3701.
IX-3



368/237 3 5913

ot Approved; See !linutes
darch 1976

§ 5613. Amendment of articles of charitable corporation

5913 If a nonprofit corporation holds assets on a charitable

ro- H

trust or 1s organized for charitable purposes, the nonprofit corporation
shall give written notice to the Attorney General of any prOpused amend-
ment of the articles to alter any of the follawing ptovieions

{a) The name of the nonprofit ccrporation
b : Foeapgl ey
(b) The purposes for which the nonurofit corporation is organized

(c} The law under which the nonprofit corpuration is organized

| . .Comment. Section 5913 is new. Conpare former Section 3602(b)
(1initation on apendment of articles to exist under a law other than the
law under which a corporatiun waa orgenized or exists} It is designed
'to asslst the Attbrney General in enfotrcement of its supervisorial
,duties over charitable trusts.:

. Note. Further information concerning the meaning of subdivision

(c) 18 nect necessary.
S

ER
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368/238 5 5520

Tentatively Approved
Harch 1976

Article 2. ‘Adoption aud Approval of Amendments

§ 5920. Vote required in articles

5920. Jotwitﬂétanding any other provision of this'article, where
_ o

the articles set forth a provision requiring the vote of a larger pro-

portion or all of the members or any class of members, or a larger pro-

portion or all of the directorsy'tﬁan is ptﬁg;wiseuréquiredl%ﬁLkhig
article for approval of any amendment of the articles or an amendment of
a particular kind or for a particular purpose, the amendment shall be

adopted only with the approval sc required.

Comment. Section 3920 supersedes the last paragraph of former Sec-

“tion 3632, which was applicable to nonprofit corporations through former

Sectilons 9303 and 7305,

Note. AB 2849 (clean-up bill) would add a new provision to reguire
that any provision’of the articles’imposing s “larger than ordinary vote
requirement for corporate action may be amended only by the same larger
than ordinary vote. We will follow the progress of the proposed amend-
ment,

© - 368/239 ‘ A § 5921

ot Approved; See Minutes
Harch 1976

..+ %5921, Adoption of amendments before members admitted

5921. Before ‘aty members have been admitted or where the nonprofit

cofporation'has, in fact, no members other than the persons. constituting

IX-5



§ 5922

the board, an amendment of the articles may be adopted by a writing

signed by a majority of the directors.

Comment. Section 5921 supersedes provisioas applicable to non-~
R 7 : 7151
profit corporations by former Section 3630 through former Section 92305.
For a comparable provision, see Section 901 (Ceneral corporation Law).
Unlike the former provision, Section . 5921 pernits adoption of
amendments by directors rather than incorporators_and permits adoption
by majority rather than two-thirds vote.
Note. The need for this section should be reviewed in light of the

general provisions relating to directors exercising the rights -of mem-
bers vhere there are no other members,

368/240 § 5922

" ot Approved; See ilinutes
= ~Mareh 1976

T §:5922. Adoption of amendments byiﬁsgf& éﬁd,ﬁémbers

5922, (a) an amendment, Qf_the articles may be‘ngpted if approved
by the board and by the members entitled to vote thereon. Aﬁﬁroval of
the members may be either before or after the approval of the board.

(b) Approval of the members shall be by a majority of the votes
cast but in no case by a vote of less than two-thirds of a ‘quorum re-
quired ﬁogwarpeetﬁpg of members.

Comment., Section 5922 continues and clarifies the portion of the
first paragraph of former Section 3632 that related to nonprofit corpo-
rations. For a4 comparable provision) see Section 502(a)(General Corpo-
. ¥ratlou Law). The phrase "approved by (or approval of) the'board" is

defined in Section 5151. For a quorum of a meeting of members, see Sec-
tion 5614 NI o :
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399/312 w5823

Tentatively- Approved
iarch 1976

Staff Revision ifay 1976

§ 5923, Adoption of amendments by bodrd alone

5023, thwithstanding'ﬁectien 5922, an amendment -deleting the name
and address of an Initial director may be adopted with approval of the

koard alone.’

Comment. Section 5923 is the same in substance as Section 902(c)
(General Corporation Law). An amendment described in this section may
not be made unless the nonmprofit corporation has filed a statement under
Section 6502, See Section 5911. The phrase “approval of the board" is
defined in Secticn 5151.

Hote. Subdivision (b} of Section $02 (General Corporation Law)
permits amendment by approval of the board alone in cases of corpora-~
tions organized prior to August l4, 1929; the staff has not been able to

discern the reason for this provision but plans to communicate with the
State Bar Committee concerning it.

The staff revision deletes refarences to the initial _agent, which
is not required to be stated In the articles.

.368/243 P : § 5924 -

L Tentatively Approved
Jlareh 1976

"

§ 5924, Adoption of amendments by policymaking committee

5924 (a) If the bylaws cf a nonprofit corporation so provide and
if consistent with the articles, any member action required for the
e
adoption of an amendment to the articles may be taLen by the vote of at

least two-thirds of the members of a policymaking committee,

CIX-7
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(b) The policymaking committee shall be created by the members of
the nonprofif gorporation to represent and act for the members in this
matter, with or without authority to represent and act for the members
in other wmatters. Only members of the nomprofit corporation who are
representative of the membership shall serve on the committee.

Comment.  Section 5924 continues former Section 3632.5, adding the
requirement that the committee members be representative.

dote. Whether the term '‘vote" is used properly here as a defined
term is to be investigated.

3e8J246 T 55025

Tentatively Approved
j oo ' ' Hatch 1976

§ 5925. Yhen class vote required

75925, jté) ﬁotwithéféq@iqg any other provision of this division, a
proposed amendment of the articles or bylaws must be approved by vote of
not less than a majority of the votes cast by members of a class, wheth-
er or not the class 1s entitled to vote thereon by provisions of the
articles or byiéﬁs, if the amendment would adversely affect théhprop—
é}ty, éot{ﬁg, Sf-ofher rights or interests of the members of the class
to a greater extent than members of other classes.

(blu;p gﬁdﬁtiqq to apptoval by a c}ags as prgvidg@ in subdivision
(a},ra:propésed amendment of the articles or bylaws must also be ap-
_proved as requi;edEby statute. .

Comment ... -Section 5925 is new; for a comparable provision, see Sec~
tion 903 (General Corporation Law).

. IX-6



Subdivision

53925

(a) requires a class vote in cases where an amendment

of the articles or bylaws would adversely affect members of a particular

class to a greater extent than members of other classes. Such an amend-

ment might have an adverse effect either directly through restrictions

on class rights and privileges or indirectly through increase of rights

- cand privileges of othét wmembers or creation of new memberships that will

have the effect of diluting the rights of the class members.

Subdivision

(b) makes clear that class approval of adverse amend-

ments is-.not -alone sufficient!for adoption of the ame&ﬂments. The

amendments must meet the other statutory requireménts for approval.

See e.8:, Sections 5260 (§¢pption of bylaw amendments) and 5922 {adop-

tion of articles amendments).

Note. This
voting rights.

section should be placed in the chapter relating to

Ith
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363/245 3 3930

Tentatively Approved
llarch 1976

-Article 3. Certificates of Amendment

§ 5930. Certificibe of amenduent _ , ——

At it

5930, Upoﬁ adoption of an amendment of the articles,:the nonprofit
~corporation shall file a certificate of amendment.
Comment. Section 5930 supersedes former Section 3670, which was
' applicahle to nonprofit corporations through former .Section 9305
Note, The ataff has not yet collected cases for' inclusion in the

Comment relating to the effect of delay or failute to file certificates
of -amendment..; - ,

363/246 $ 5931

Tentatively Approved
liarch 1976

y 5931, Contents of certificate of amendment

5931. The certificate of amendment shall be an officers' certifi-
cate, which states the following:

{a) The wording of the amendment or amended articles in accordance
with Section 5932,

{b) That the amendment was approved by the required number of
directors in accordance with Article 2 {(commencing with Section 5920).
If the amendment is one which may be adopted by the board alone, a
statement of the facts entitling the board alone to adopt the amendment.

{c) If the amendment is one for which the approval of the members
is required, the applicable one of the following:

1X-10
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(1) That the amendment wasiapﬁfoved by the required number of mem-~
bers in accordance with Article 2 (commencing with Section 5§20).

{2) That the amendment was appfoved by the required number of mem-
bers of a representative policymaking committee in accordance with Sec-
tion 5925,

(B If ‘the amendment was one for which the approval of a class of
" members Was also required, in addition to the information in paragraph
(1} or (2), that the number of rembers of the class voting in favor of
- the amendment equaled or exceeded the vote required.

Co@ment. Section 5931 is comparable to Sections 905 and 906 (Gen-
eral Corporation Law). It supersedes former Sectlons 3671 anq“§6?2,
which were applicable to nonprofit corporations through former Section
9305. Section 5931 ouits some of the requirements of the former sec-
tions for the contents of the certificate of amendment, including a
statement of the time and place of the meeting at which the Tesolution
adopting the amendment was approved and the number of members voting in

favor of the resolution. The phrase "officers’ certificate” is defined
in Section 5173.
dote. Section 905 of the business corporations law provides an ex-~

ception for amendments of the articlcs pursuant to a merger; we will
deal with this when we consider mergers.

3687247 & 5932

Tentatively Approved -
March 1976

§7593ﬁf Certificaﬁe of amendment to establish wording of aﬁendmgnt

“5832. The certificate of amendment shall establish thé wobding of

the amendment or amended articles by one or more of the following means:

-IX-11
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(a) By stating that the articles shall be amended to read as there-
in set forth in full.

-{b) By.stating that any provicion of the articleé,:whidﬁ shall be
identified by the.numerical or other desighation given it in the arti=-
cles or.hy stating the wording thereof, shall be'stricken from the
articles or shall be amended to read as set forth in the'éértificate.

{c) By stating that the provision set forth therein shall be added
to the articles.

' Comment, Section 5932 is‘hﬁétsame in subsgéhce as ; portion of
Section 907 (General Corporation Law). - It supersedes former Section

3631, which was applicable to nonprofi; corporations through former
Section 9305. L '

368/2438 A § 5933

Tentatively Approved
Harch 1976

_§ 59%%1“§ffgct of filing certificgte of amendment
;1ﬁ 5933;i%ta} Upon fifiﬁg the ce?tifi&ate of_ame;ﬁ;;nt, thefarticles
are amended in accordance with the certificate.

(b} A copy of the certificate of amendment, certified by the Secre-
tary of State, is prima facle evidence of the performance of tﬁé cbﬁdin
tions necessary to- the adoption of the amendment.

Comment. Section 5933 is the same in substance as Section 908
(General Corporation Law). It continugs“formgr Se;t@og}SB?S, which was

applicable t6 fionprofit corporations thrdugh former Section 9305.
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3687249 35940

Tentatively Approved
darch 1976

Article 4. Restatement of Articles

6 5940. Restated articles

- 5940. A nonprofit corporation may restate in a single certificate
the entire text of its articles as amended by filing an officers' cer-

.tificate entitled "Restated Articles of Incorporation of

{insert name of nonprofit corporation),"

Comment . Sectioﬂ 5940 is the séme in substance as Secfion 910(a}
(General Corporation Law). It continués a portion of the first para-
graph_of former ﬁectidn_BBOO, which wés applicéble to nonﬁfofit carpora-
.tions: through former Seétion-§305. . -

4

363/250 § 5941

Tentatively Approved
March 1976

Staff Revision May 1976

§ 5941, Contents of regtated articles

5941. The cer;ificate of restgtgd:;;ficiéénéﬁallrset forth the ar-
tiq;gs as amended to thqrqate of the cg;tifica;gleggept that:
(2) The certificate shall opit the signatures of the initial direc-
. tors and, after the nonproﬁ%t corporationjhas_filqg a statement under
~ Section 6531, the names and addresses of the initial directors. Such

omissions are not alterations or amendments of the articles,

IX~13
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“ (b) The certificate may also itself alter or amend the articles in
any respect, in which case the certificate must comply with Article 3

(commencing with Section 5930).

Comment. Section 5941 is couwparable to Section %910(a)(General
Corporation Law). It supersedes a poffionﬁﬁf the‘%&fét paragraph of
- former’ Section 3800, which was applicable to nonprofit corporations
through former Section 93053. Unlike the former provision, Section 5941
requires the restated articles to omit the signatures and the names and
addresses of initial directors. T R

Hote. Section 210(a) of thé Bﬁsinéés corporatioﬁs law perﬁits the
restated articles to omit provisions of agreements of merger (other than

amtendments to the articles of the surviving corporatien). We will con-
sider this matter in connection with merger generally.

The staff revision deletes references to the initial agent, which
is not required to be stated in the articles. The Commission has also
tentatively determined not to include a statement of directors in the
Section 6531 statement; Section 5941 may require revision or deletion
accordingly.

368/251 . - s 5942

Tentatively Approved
tlarch 1976

e

- : Tl . ! :
§ 5942, Approvals required fot restated articles

5942, {a) If the certificate of restated articles does not itself
alter Bf amend the articles in aﬁ& féspect, it shall be épprove& by the

Do e SEUREE & B I AR
‘board and shall be subject to the provisions of this chapter relating to

- aﬁ[éméﬁﬂment of the arti%léé which may be aﬂopted by the board alone.

by If the certificate of restated articles does itself alter or
amend the éftigies; it shall be subject to the provisions of this chap-
ter relating to the amendment or amendments so made.
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§ 5943

Comment. Section 5942 is the same in substance as Section 210(b)
(General Corporation Law). It supersedes the second paragraph of former
Section 3800, which was applicable to nonprofit corporations through

former Section 9305. The phrase “approved by the board" 1is defined in

Section 5151.

365/252 £ 5943

Tentatively Approved
HMarch 1976

§ 5943. Effect of restated articles

5943. Restated articles filed pursuant to thils article shall
supersede for all purposes the oripinal or previously restated articles
and all amendments filed prior to the filing of the restated articles.

Comment., Section 5943 is the same in substance as Section 910(d)

(General Corporation Law). It supersedes former Section 3802, which was

applicable to nonprofit corporations through former Section 9305.

Note. The meaning of the phrase "for all purposes," and its effect
on the original date of incorporation, have not yet been ascertained.
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4047303

§ 60G0.
§ 6001.

§ 6002,
§ 6003.
§ 600C4.

CHAPTER 10. SALES OF ASSETS
Hypothecatfion of assets to secure corporate obligation

Sale or transfer of all or substantially all of assets;
approval of members

Notice to Attorney General required in certain cases
Abandonment of proposed transaction

Certificate of resolution and approval; effect as evidence



998/540 § 6000

Tentatively Approved
May 1976

CHAPTER 10. SALES OF ASSETS

§ 6000, Hypothecation of assets to secure corporate obligation

6000. (a) The board may approve any mortgage, deed of truat,
pledge or other hypothecation of all or any part of the corporation'§
property, real or personal, for the purpose of securiﬁg the payment or
performance of any contract or obligation.

{b) Unless the bylaws otherwise provide, no approval of the members
shall be necessary for an action described in subdivision (a).

Comment. Section 6000 1s the same in substance as Section 1000
(General Corporation Law) except that approval of the members may be re-

quired in the bylaws as well as in the articles., See Corp. Code § 5157
{"bylaws" means articles or bylaws).

992/924 § 6001

Tentatively Approved
May 1976

§ 6001. Sale or transfer of all or substantially all of assets; ap~

proval of members

6001. (a) A nonprofit corporation may not sell, lease, convey, ex—
change, transfer, or otherwise dispose of all or substantially all of
its assets unless the principal terms of the transaéfion_are approved hy
the board and either (1) the transaction is in the usual ;gd regular
course of its activities or (2) the principal terms of the Eransaction
are approved by members holding a majority of the voting power, whether
such approval occurs before or after approval by the board or before or

after the transaction.



§ 6002
(b) Subject to any limitations applicable to assets held on condi-
tion or on a charitable trust, a transaction authorized by subdivision
(2) may be upon such terms and conditions and for consideration in such
amount and in such form as the board may deem in the best interests of

the nonprofit corporation.

Comment, Subdivision (a) of Section 6001 is the same in substance
as the first sentence of subdivision (a) of Section 1001 {General Cor-
poeration Law). The term "activities™ 1s used In lieu of the term “busi-
ness'' of Section 100l as being more appropriate to a nonprofit corpora-
tion. The phrase "approved by members holding a majority of the voting
power" is used in lieu of the phrase "approved by the outstanding
shares' of Section 1001. See Corp. Code § 5194.5 ("voting power"” de-
fined). HMember approval at a meeting is valid only if the “general
notice of the proposal" was stated in the notice of the meeting or in a
written ﬁaiver of notice. Corp. Code § 5628.

Subdivision (b) is the same in substance as subdivision (¢) of Sec-
tion 1001 except that it is made expressly subject to any limitations
applicable to assets held on condition or on a charitable trust. Cf.
Corp. Code §§ 5564 (Attorney General supervision of trust property),
7033 (disposition of assets held on trust or by charitable corporation).

968/877 § 6002

Substance Tentatively Ap-
proved May 1976

§ 6002. Hotice to Attorney General required in certain cases

6002. A nonprofit corporation shall give written notice to the
Attorney General before consummating a transaction described in sub~-

division {a) of Section 6001 1f all of the following conditions are met:

-2-



§ 6003

(2) The nonprofit corporation is organized for charitable purposes
or any part of the assets are held subject to a charitable trust.

(b) The transaction is for less than fair and adequate considera-
tion.

(c} The transaction is not in the usual and regular course of the
activities of the nonprofit corporation.

Comment. Section 6002 is new and is designed to facilitate per-

formance of the Attorney General's duty to supervise property subject to
a charitable trust. See Corp. Code § 5564.

999/551 § 6003

Tentatively Approved
May 1876

Renumbered May 1976

§ 6003. Abandonment of proposed transaction

6003. Notwithstanding approval by the members holding a majority
of the voting power, the board may abandon a proposed transaction de-
scribed in subdivision (a) of Section 6001 without further action by the
members, subject to the contractual righte, if any, of third parties,

Comment. Section 6003 is the same in substance as subdivision (b)
of Section 100! (General Corporation Law).



968/992 § 6004

Tentatively Approved
May 1976

§ 6004. Certificate of resolution and approval: effect as evidence

6004. {(a) A deed or instrument conveying or otherwise transferring
property of a nonprofit corporation may have annexed to it the certif-
icate of the secretary or an assistant secretary of the nonprefit
corporation, setting forth that the transaction has been validly ap-
proved by the board and stating either of the following:

(1) That the property described in the deed or instrument is less
than substantially all of the assets of the nonprofit corporation or
that the transfer is in the usual and regular course of the activities
of the nonprofit corporation, 1f such is the case.

(2) If the property constitutes all or subatantially all of the
assets of the nonprofit corporation and the transfer is not in ﬁhe usual
and regular course of its activities, that the transfer has been ap—
proved pursuant to Section 6001 by members holding a majority of the
voting power.

(b) The certificate is prima facle evidence of the exlstence of the
facts authorizing the conveyance or other transfer of the property and
1s conclusive evidence thereof in favor of an innocent purchaser or
encumbrancer for value.

Comment. Section 6004 is the same in substance as Section 1002
{General Corporation Law) except that the reference ian Section 1002 to

the chapter on reorganizations is omitted, since that chapter has not

been carried over into General Nonprofit Corporation Law.

wdpm



405/927

§ 6110.

§
§
§
§

6111.
6112.
6113,
6114,
6120,

6121,

6122,

§ 6123.
§ 6124,
§ 6125.

6130.

§ 6131.

§ 6140.

«wn

o; wn wn &

§

6141.
6142.

6143.
6144,
6145.
6146,

6147.
6148.
6149.

CHAPTER 11. MERGER AND CONSOLIDATION

Article 1. Agreement of Merger or Consolidation

Merger or consolidation of nonprofit corporations
Contents of agreement of merger or consolidation
Amendment of articles by agreement of merger

Articles of consolidated nonprofit corporation

Name of surviving or consolidated nonprofit corporation

Article 2. Approval of Agreement by Boards and Members

Approval of agreement by boards of constituent nomprofit cor-
porations

Approval of agreement by members of constituent nonprofit cor-
porations

Additional approval; prohibition against merger or consolida-
tion forbidden

Members' approval before or after board's approval
Execution of certificate of approval; contents
Notice of approval of agreement

Article 3, Amendment and Abandonment of Apreement
' of Merger or Consolidation

Amendment of agreement

Abandonment of merger or consclidation

Article 4. Filing Agreement and Certificates;
Effect of Filing

Filing copy of agreement and officers' certificates

Franchise Tax Board certificate of satisfaction

Notice to Attorney General; assets held on trust or by chari-
table corporation

Effect of merger
Effect of consolidation
Rights of creditors and liens preserved

Effect of merger or consolidation on bequest, devise, gift,
etc.

Effect on pending actions or proceedings
Evidentiary effect of agreement

Effect of recording agreement
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6150.

6151.
6152,
6153.
6154.

6155.

6160.
6161.

§ 6162.

Article 5. Mergers and Consolidations Involving
Foreiph Yonprofitr Corporations

Merger or consolidation of domestic nonprofit corporation with
foreign nonprofit corporation

Law governing surviving nonprofit corporation
Law governing consolidated nonprofit corporation
Law controlling merger or consolidation

Filing of agreement in case of domestic surviving or consoli-
dated nonprofit corporation

Filing of papers filed in other state

Article 6. Action to Enjoin or Rescind Merger
or Consolidation

Limitation on action to test validity of merger or consolidation
Actlon to enjoin or rescind merger or consolidation
Limitation on action

=i



969/043 3 ©110

Tentatively Approved
Hay 1976

‘ CHAPTER 1L, ﬁERGER ARD CUNSOLIDATIDH

Article 1. Agreement of ‘brger or Conogéidation

§ 6110, HMerger or consolidation of nonprofit'coroothrions

6110. Two or more nonprofit corporations may e merged into one
noriprafit corporation, or consoclidated into a new nonprofit corporation,

as provided in this chapter.

Comment. Section 6110 is similar to former Section 4100. Under
this chapter, nonprofit corporations may be merged only with other non-—
profit corporations and not with business corporations. Similarly, non-
profit corporations may consolidate only with other nonprofit corpora-
tions and the resulting consolidated corporation must be nonprofit.'
Former Section $7G0 incorporatied the ‘merger and .consolidatiow provisions
of the General Corporation Law _except to the extent modified by the .
provisions of former Sections 9?01-9?03 Chapter 11 (commencing with
Section 1100) of the General Corporation Law no longer provides for:“u
consolidation of business corporations. ' See Articld'5 {commencing with
Section 615G) for special provisions applicable where one of the con—
stituent nonprofir corporations 1s a foreign nonprofit corporation; See
Sections 5159 (defining ‘consolidated nonprofit corporation"} ‘5161
(defining "constituent nonprofit corporation“) 5165 (defining "disap-
pearing nonprofit corporation"), and 5190 (defining surviving nonprofit

corporation )

H 7: gkt
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969/044 § 6l11

Tentatively Approved
ay 1976

§ 6111. Contents of agreement of merger or; consolildation
6111. An agreement of merpe; qor, consolidatiun shall be prepared

which states the following

cistz -

Phea10r - .7 R
(a) The terms and conditions of the merger or consolidation.

ura{b}ﬂif“thé'agreement is for a merger, the ameedmeytq_towthegattiaf
Glea.of the gurviving eeﬁpfofit:coreoietiee to be effec;ed by the merg-
er, if any. - _ -

(c) The name of the surviving or conaolidated nonprofit corporation
and, the name and place ‘6f incorporation qf each diseppearing nonprdfit
cﬂfporation. ;,,.,m" e ; 7 o _ i ‘_¥

- t&; Th;‘menner of conveérting the memberships in each of - the con=:
atituent nonprofit" horporations into memberships in the surviviﬁg or_
consolidated nenprofitjcofﬁoratian. -

“ | - . 7.;.7.' )
(e) Other detailsrand provisions as are desired if aﬁ?. i

’Comment. uection’éill is derived :£ron Section 1101 of the,General
Corporation Law and furmer Sections 4103 and '4105.". Upon filing, the .
agreement of merger has the ,effect. of amending ‘the articles of the e
surviving nonprofit corporation An aceordance with ‘the statements pre=
scribed’ by subdivision (b)..,. See Section .6112. ~iThe name of the sur~
viving oF eonsolidated nonprofit corporation to be specified as pravided
in subdivision (c) may be the same as or similar to the name of a con-
stituent nomprofit corporation. See Section 6114. It should be noted
that the agreement may not provide for the distribution of assets to

members upon merger or consolidation. See Section 5236.

-2,



969/045 . 5 6112

Tentatively Approved
Hay 1976

¢ Eliz2, Amendment of articles by'agreement of merger
6112. 1If, in the case of a uerger, the,agreéﬁenb‘pfbvideé”for an
amendment to, the, articles of the surviving nonprofit corporation, the

amendment is subject :te the provisions of Sections 5910, 5911, and 5932,

Comment, ~Sé&dtion 6112 1s the same in substance as a portion of
- PO I et --‘_:j t:{.[l
subdivision (b) of Section 11¢l.ef~the Jenéral Corporation Law and the

LT

first paragraph of former Section 4105.

269/046 § 6113

Substance Tentatively Ap-
proved May 1976

5 6113. Articles of consolidated nonprofit corporation

6113. In the case of a consolidation, the articles of the con-
solidated nomprofit corporation shall be attached to the agreement of
consolidation and considered a part of the agreement. The articles
s%&ll state the matters required by Section 5250 to be set forth in the
articles.

Comment. Section 6113 is comparable to a portion of former Section
4104, Section 6113 provides for the separate statement of the proposed
articles of the consolidated nonprofit corporation so that they are
distinct from the other matters required to be stated in the agreement.

However, for the purposes of approval and filing, the articles are con-

sidered to be part of the agreement of comsolidation.

XI-3



-

9697026 L 5 6114 .

P T Tentatively Approved
’ o ' Hay 1976

§ 6114, Name of surviving-orncqqaglidated nonprofic corpoxation. '

6114, iflotwithstanding Section 14821, the name.of the surviving or

_name qf a constituent ponprofit corporation, whether domestic or foreimn,

and regardless of whether any such foreign nonprofit corpor§tion is

i

[T

qualified ta qonduct intrastate buginess.

Comment. Section 6114 is the éémé iﬁ substance as a portion of
subdivision (b) of Section 1101 of the General Corporation Law.

I 4 ! 1 :'J !
\
Lo it 2t o NS b & ;
AT th b L 2 e
i craa il oo af S W
i AR e loll I a



9657023 ¥ 6120

Tentatively Approved
Aday 1976 A

"Arfiniéuga _App:qval of Agfénménf E&rﬁnards-and ifembers

-

§ €120. Aporoval of agreement by boards of constituent nonprofit cor~-
porations - .

6120. Thé'bnard:nf each constituent nonprbfit cnrporation in-a

merger or a consolination shall approve the agreement of merger of con- ;
kA

solidation._ Upon. apprcval, the agreemnnt shall be sicned on behalf of

each constituent- nonprofit corporation by (1) its chairman of the board,

president, or a vice president and (2) its secretary, chief financial

officer, treasurer, an assistant secretary, or an assistant treasurer,
Comment. Section 6120 is the sawe in substance as a portion of

Sections 1101 and 1102 of the General Corporation Law and a portion of

former Section ﬁ103i ‘The persons who may sign the agreement are the

same persons who may execute an officers’ certificate pursuant to See= ... -

tion 5173.

$69/0629 § €121

- Subg§tance Tentatively Ap- .
proved Nay 1976 &

AR

§ 6121, Approval of agreement by members of constituent noenprofit cor-

porations _ Cooten

6121, Excenn nnbnrnvided by Section 6122, the agreement nf merger
or consolidation shall be approved by ;ne membars - of eahh"cnnntituent_
nonprofit corporation éhf?tiea to exercise a majority nfithq_voting
power. o | | |

“emioi o XIS

.Y



3 pl122

Commenz; éééiiéﬁ 6121-15 comparable to former Section 9701 but
makes several changes. Compare Section 1201(a){(General Corporation
Law). Section 6121 requires as a minimum that the agreement be approved
by the members éntitled ‘to exercise_a majority of the voting power,
whether they act by a vnte or by written consent. See Sections 5700
{manner of votinrr) and 3630 (wr:[tten .consénts} Voting power:: 15 defined
by Section 51Q4.J as the vote of members entitled to vote for directurs

Former law required a two-thirds vote where members acted hy vritten

consent and’ required approval oﬁrthE'mémhers-eﬁritleﬂ'tolmote.regardleas .

of linftatioms: or restrictions on. the yoting power of any class.

it g2 3
by voT
Coomink
969/030 3 el22
i - Subsrance'Tenfativelyﬁhp-
' P L Serenre Qo proved ay. 1976
' :.t' i Gl 1

Ptal AT P itn g dTe, fie, .;..:j,

g 6122, Auditional approval prohibition against merger or consolida— '

tion forbldden

6122. (a) Tne bylaws may require the approval of a greater per-
centage or fraction of the voting power than would otherwise be required

under Section 6121.

(b) The bylaws may require the approval of members in addition to

those entitled fo 'exércise’ the voting power and the approval of the mem-
bers voting by class.

'7{&)JTEéEEfiﬁwswmﬁyfﬁot"prdhibir-a‘ﬁergér-br consolidation author-:
ized by this chapter. e

JpE b;,, Sd

Conpent. .,Suhdivisions (a) and {c) of Section 6;22 continue the

substance of former Section 9703. However, subdivisian (a) permits the

bylaws as well as the articles to require approval of & preater percentJ'

age of members. See Section 5157 ("bylaws" includes "articles’ Y. L

Subdivision (b) is new.
XI-6



068/710 § 6123

Tentatively Approved

it

<

3 6123, Members' approval before or after board's approval

6123, The approval of -the agreement of merger or consolidation by .

the members may be given either before or after the approval of the-
agreement by the board.
Comment. Section 6123 is the same in substance as the first sen-

tence of subdivision (f) of Section 1201 of the General Corporation Law

and former Section 4100.

A EESCR

968/711 3 6124

Tentatively Approved
- May 1976 :

§ 6124, Ekxecution ‘of certificate of approval: contents - - S aan

U 6124, (a) After the “agréemént of merger or consolidation has. been
approved by the beard and members of each coqstituaqt,ponp;gfit corpora-
tion, the officers of each constituent nonprofit'corpbratio£ shali:-
execute an officers’ certificate of approval.

(b} The officers' certificate of approval shall set forth the fol-
lowing:

(1) A statement that the agreement of merger or consolidation was
approved by the board of that nonprofit corporation.

(2) A statement that the agreement of merger or consolidation was
approved by the vote of the members of that nomprofit corporation which

equaled or exceeded the vote required.

XI1-7



= § 5125

wotad . wEnwl

Comuent. Section 6124 is the same in substance as a portiom of

Section 1103 of the General Corporation Law and is comparable to former

Section éllo. After being executed, the officers certificates of

approval are filed aeparately ‘or along with the certified copy of the

agreemeat of merger or consolidation as provided Ly Section 6140,
Section 3173 (lofficera’ certificate’ defined). . . v

9687712 5 6125

Tentatively Approved
Hay 1976

§ 6125, Hotice of approval of apreement

‘_,LJ. H

See

L PR

6125. When the &3réement of merger or consolidation has been ap-

proved by the board and tue members of a nonprofit corporation, each

constituent nonprofiss corporation: ‘shall giva notice of the approval to

(

each of its memberig: 4n thé oanner: provided for giving notice of meetings.

T timent. Section 6125 is similar to former Section ﬁlUB See

Section 5620 (bylaws may preseribe teasdhable notice requirements)

T ETO

N

N TORE VNN § o St RAL LS HE I I RN A APL R
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963/713 3 6130

Tentatively Approved
sday 1976

Article 3. Amendment and Abandonment of Agreement

of MHerger or Consolidation

5 6130, Amendment of agreement

8130. (a) An amendment to the agreement of merger or consoclidation
way be adopted and approved in the same manner as the original agree-
ment.

(b} If the amendment is approved, the agreement as amended shall be
signed and the approval of the board and the members certified in the

manner provided by Section 6124 for an original agreement.

Comment, Section 6130 is the same in substance as Section 1104 of

the General Corporation Law and former Section 4111.

043/148 3 6131

Tentatively Approved
“May 1976

§ 6131, Abandonment of merger or comsolidation

6131. The board of a comstituent nonprofit corporation may, in its
discretion, abandon = merger or consolidation, subject to the contrac-
tual rights of third parties, including other constituent nonprofit
corporations, without any action by the members of the nonprofit corpo-
ration, at any time before the merger or consolidation has become effec-
tive.

Comment. Section 6131 is the same in substance as Section 1105 of
the General Corporation Law and former Section 4112.
XI-9



0437184 § 6140

Tentatively Approved
May 1976

Article 4. Filing Agreement epd_Certifieatee; R

Effect of Filing

3 6140, Filieg copy of agreement and officers' certificates

L

61&0 (a) A copy of the agreement of merger or consolidation and
the of ficers' certificates of approval of each constituent nonprofit
corporation shall be filed. In the.cage of a merger, the nonprofit cor-
poration that is to be the surviving nonprofit corporation shall file
the copy eof the agreement of merger and the officers' certificates of
approval from all the constituent nonprofit corporat lons.

(b) Except as provided ih Sections 6141 and 5142, and subject to
Section 14831, the merger or consolidation is effective upon filing the
copy of the agreement and the officers' certificates of approval.

(c) The Secretary of State may certify a copy of the agreement of
nerger or consolidation separate from any officers' certificates at-
tached thereto. """

Comment. Section 6140 is based on portions of Section 1103 of the
General Corporation Law. Compare former Sections 4110 and 4113.. See
Sections 6111 (agreement of merger or consolidation); 6124 (officers'
certificates of approval). . As subdivision (b) makes clear, the merger
or consolidation is effective upon filing, subject to a delayed .effec-.
tive date as provided in Section 14331 and eubject to the requirements
of Sections 0l4l (Franchise Tax Board-certificate 6f15atisfactien) and
5142 (notice to Attorney Gemeral). The articles of a consolidated =

nonprofit corporation are filed as a part of the agreement of consqlida-

tion. See Section 6113.

XI-10



043/189 - 5 6141

. L Tentatively Approved
s - Hay 1976

§ 6141. Franchise Tax Board. certificate of:‘zatisfdetfon '

014k, Each disappearing5gonp;ofit;cofboration which is subject to

the Bank and Corporation Tax Law shﬁll file.a certificate of satisfac- -

TR )
—:'xs’ "

tion of the Franchise Tax Board to the effect.that all taxzes imposed by
_{ - -‘-ln '
the Bank and Corporation Tax Law have been paid.or secured. :The agreis-

PTI

j,’ Ll .'1

ment of merger or consolidatinn shall not be filed by the Secretatry of

State until such certificate of satisfaction is fdled.. S e T

:Ll l SR P

Comment. Se¢tion.61#1 is, the -same: in substarnce as a portion of
Section 1103 of the General Corporation Law and former Section: 41135
See Section 5165 ("disappearing nonprofit corporatiun" defined).

o oo J..
[ itie ,5-

Wooab modewbrino

043192, o .0 o T s e

Tentatively Approved )
#ay 1976

cqr meerEclalrT

table coggafdtio““ R i
6142, Where a constituent nonprofi; corporation-holds assets on a

YT e
charitable truat or 1is organized for charitable purposes, a copy of the

agreement, of merger or consulidation shall be filed with the Artorney

Genersal béf&fe the agreement is filed with the Secretany of Stateiof, if "

"y li RN

the agreement 13 fﬂed with A delayed effective date pui'fsuant to Sectio
Caldere iR R L Db apE L

14831, before such date. An officers' certificate of such filing with

the Attorney General shall be filed with the Secretary of State. The

XI-11
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§ 6143

L.

agréement of merger or consolidation shall not be filed by the Secretary

of State until such officérs'rcertificate_is filed.

Comment. Section 6142 is new. By providing for notice to the At-
torney General of the proposed merger or consolidation of a charitable
corporation or a nonprofit corporation holding assets on charitable

trust, Section 6142 seeks to provide the Attorney General with the in-

formatlo? needed to enforce the supervisory responsibilities over chari— N

table trusts, See Seéction 5564; Govt. Code § 12580 et __3__(Uniform
Supervisiontof Trustees. for Charitable Purpcses Act), where more than
one constituent noﬂprofit corporation holds assets on charitable trust
or is organized for charitable purposes, Section 6142 requires only one
copy of the agreement of merger or consolidation to be. filed _with, the
Attorney General and one certificate of filing to be filed with tPe Sec=

retary of State.

P I

worEtTee i

043/193 . . . - 5 6143

Tentatively Approved A
May 1976 o
SET S B SR

§ 6143, Effect of me*ger

6143. On the effective date of a merger:
(a) The separate existence of the disappearing nonprofit corpora-
. gl D RGY S L o
tion ceases. - _
: dlpoo X R EPEEELY SO

(h) The éurvlving npnprofit co;ﬁ$¥ lo?;%ygggeqs,.withuut other
transfer, to ailrthe rights and property of eath #f the disappearing
nonprofit corporarions.

(c) The surviving corporation is subject to all the debts and lia-
bilities of each disappearing nonprofit corporation in the same manner

as 1f the surviving nonprofit corporation had itself incurred them.

X1-12



2 § 6144

' Comaent. ‘Sectfon 6143 is fi§é satie in substance as subdivision (a)
of Section 1107 of the Genersl Corporation Law and ‘the first -paragraph
of former Section 41146,

S & L . L R - LT e s
a )
i PR PR !
‘x'.
Tono i oz 14
- - 5 W ¥ £ froag e R

043\1]:9&‘,\ o B CNE ST, M . a 61&‘4
LR FOR SRS , s .
SEHT o D O _ Tentatively Approved
T iay 1976

e T BT B I S SRR T T A A SR R B
§ 6léh. Bffect of consolidation. L T (<='Jc-g;*
" 6144, “'0h the effective ddte '4f & consolidatdion: | '

P

{a) The separate existence of each of the disappearing nonprofit
corporations ceases.

(b) The consolidated nonprofit corporation succeeds, without other
transfer, to all the rights and property of each of the disappear;ngk_i_
nonprofit corporations.

(c) The confolidated nonprofit corporation is subject to all the
debts and liabilities of each disappearing nonprofit corporation in the
same manner as if the consolidated nomprofit corporatien had itself-in-

. o . . . 7-,'~ ‘_s
curred them. f ' o

it e ok RS FANTI a

Comment. Section 6144 continues the substance of the first para-
graph of former Section 4116. It should be noted that, in the case of a
consolidation, all the constituent nonprofit corporations are:digap-

pearing nonprof*t corporations.
TEE - AR5 i VR P . DR TR

B AL 1 ST L RN EY 10 S S ("’"":.'.'El'i'f
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0437195 - £ 6145

Tentatively Approved
lay 1976

§ 6145. Rights of creditors-end-lisns preserved - = -
.. 6145, Bights,ofécreditors”agéiﬁét,'and liehs oPOn‘thé'oéoperty of,
_a disappearing pgnpgofit:corporgtion'arecﬁréééfééh’ﬁgimoéiréﬁ;gjgﬁiien
upon the property -of a-disappearing nonprofit eE?Sbiafio&”iétiioiéig to
the property affepted, thereby lmmediately prior'tokfhé”tioe tﬁglmerger

L

or consolidation becomes effective.
PR L R
% 15 T

Comment. Section 6145 is the same in substance as subdivision (b)
of Section 1107 of the General Corporatignshaw and ;the sedﬁnﬂkbaragraph

" of former uection 4116._“_ B LR R SR
999/320 § 6146

Tentatively Approved
Hay 1976

3 6146, Effect of merger or consolidation on bequest devise, gift, etc.
R SRR
6146. Any bequest, devise, gift, grant or promise contained in a
0 sab 4o
" .l
~will or-other instruhent of donation, subscription, or conveyan?e, which

Toeyes iy,

is .mage. to- a' constituent nonpréfit corporation and whicn is to take

effect or.remain payable after the merger or consolidation of two or

)J Vey L e

more nonprofit corporations pursuant o this chapter, inures to the

I‘.;'_l"_"ln"

surviving or consolidated nonprofit corporation.

. Coarmpd ot
-i.' Do oM

Commént. Section 6146 continues the substance of former Section:r :
1020601. sl et 1 Tl e T oo AT o ' o

v
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45/192 a 7 €147

Tentétivaly Approved
.ay 1976

§ 6147, Tffect on pending aétions or proceedings

S

6147, {a) An action or proceeding pending by or against a disap-

pearing. nonprcfit corporation” may ‘be’ prosecuted to judgment which binds
PP B },fl..i
the surviving or consolidated nonprofit corporation.
LIRS

“{b) The surviving br consolidated nonprofit corporation may be
proceeded against or substituted in place of a disappearing nonprofit

cprpoge;ign,h‘ﬁ e o L

o

l”"Comment. Section 6147'13 the same in substance as subdivision {¢)

of Section 1107 of the General Corporation Law and the last paragraph of
former Section 4116.

045/193 o § 6148

Tentatively Approved
day 1976

d DN B
"o L . P

§ 6l45. Evidentiaryneffeet of agreement

. 6148. A copy of an agreement of merger or consolidation, certified
on or e;;er its effective date by the Secretary of State or an author-
1zed public official-of the state or plack plirsuant to the laws of wﬁieh
the merger or consolidation: is effected who has custody thereof, has the
same force in evidence as the: original and;’ except as against the state,
is conclusive evidence of the performance of all conditionms precedent to

the merger or consolidatlon, the existence on the effective date of the

gurviving or consolidated nonprofit corporation, and the performance of

XI--15



§ 614y

the conditions necessary to the adoption of any amendment to the arti-
cles of the surviving nonprofit corporation contained in the agreament

of merger.

Comment. Section 6143 is comparable to Section 1106 of the Ceneral

Corporation Lew and former Sectiom 4115,

405/769 § 6149

Tentaiively Approved
flay 1976

§ 6149. Effect of recording agroemert

6l49, Where a werger or concolidation takes place under the laws
of this state cr under the laws of a state or place providing substan-
tially that the making and filing of *he agreement of merger or consoli-
dation vests in the surviving or comsolidated nonprofit corporation all
the real property of the disappearing uwonprofit coroecration, the filing
for recerd in the office of tho county recorder of a county in this
state in which real promerty of the disappearing corporation is located
of either (1) a certificate prescribad by the Secretary of State or (2)
a copy cf the agreenent of merger or roneolidatica, certified by the
Secretary of State or authorized public official of the state or place
pursuant to the laws of vhich the merger or consolidation is effected,
evidences record ownership in the surviving or consolidated nonprofit
corporation of all Interest of the disappearing nonprofit corporation in
the real property locatecd inm that county.

Comment, Secticn 6149 is the seme in substance os Seetion 1109 of

the General Corperation Law. Compare former Secticms 4114 and 4122,

AI-16



405/770 " 5 6150

Tentatively Approved
May 1976

Article 5. derggrs and Ccnsolid"tiuns Involving‘"‘“ S AL

Foreigp Jonprnfit cDrporatlons '
3 6150, 1lMeraer or consolidation of domestic nonprofit corporation with

SIS e e

foreign nonprofit cotporatiocn ! e i

" '6150. " The ‘merger ‘¢ consoridation of 2 domedédc nofiprofit corhosoL i
ration with a forelgn nonprofit corporation may be effected if the. i ~#1i:+
foreign nonprofit:icotporation ds authorized by the laws under which it

is formed to effect a merger or consolidation. ' = weE e o

Comment. Section 6150 is the same in substance as the first sen-
tence of subdivision (a} of Section 1103 of the General Corporation Law

and the first paragraph of former Section 4118,

4057790 § 6151

".Tentatively Approved

e R SO Lo 3 - ;Nay L976= HE R LRt
§ 615). = Law governing surviving nanprefit corperation . . .. ..., .

-615L. .- Iri- the case of merger of-a domestic and. a foreign nopprofit
corporation, the surviving nonprofit corporation may.be any oane of the . .,
constituent nonprofit corporations and continues-to.-exist under the;laws
of the ‘state or plaee. of:its: incerporation.

RERATES e I PR SR S P ERE Y S L4 | SRS S VIR ¢ 3 S S sify gy is e, vl .

Comment. Section 6151 1&' thé same {n slbstance 'as the®sdcond sén-

tence of subdivision:{a) of:Sectdon 1108 of the General Corpoxatien lLaw .

and the seconﬂ Se“t$“°f1Pf the second paragraph of former Section 4118.
Te i T f”‘ TR ) B Pyt ,'.'":‘r:,=_ar.:'§'.'-"
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405/461 ‘ § 6152 BERTS

o Tentatively Approved
LR LR o Hay 1976

§ 6152. Law governing consoiidated nonprofit corporation .:

6152, Iﬁ the case of consclidation of a domestic and a foreipn

nonprofit corporation, the consolidated nonprofit corporation may be a

nonprofit corporation organized under the laws of the stata or -place

under which- any. one of the constituent nonprofit corporations is incor-

CIRE
porated.

ST

+ ' Comment i Bection 6152 continues ‘the substance of the first sen—

tence of the second paragraph of former Section 4114,

435/782 § 6153

Tentatively Approved
Hay 1976

§ 6153, Law controlling merger or consolidation

6153. {a) If the surviviog nonprofit corporation or the consoli-
dated nonprofit corporation 1s to be a domestic nonprofit corporation,

the merger or congolidation preceedingé with respect to such nonprofit

corperation and uany domestic disappearing nonprofit Eprporation shall

T S SR

conform to the provisions of this chapter.
.{b). If the surviving nohprbfit'corporation-or'tﬁe consolidated noa-

profit corporation is to be a foréién”rérpbratioﬁ, the merger or consol-

idation proceedings may be in_accordance with the'laws of the stdte- or

PR
P .

place: of incorporation of the Surviving nonprofit cnrporation or. of _

il -.,‘,‘— 3

proposed incorporation of the ccnsolidated nonprofit corporation. The

Xi-18



+ 0154

.Tequirements ef;Section£6121:and subdi%ision‘(a}'of ection EISJ shell
AL : :
-bé satisfiéd with respect to any domestic dlsappgering‘noﬁprofit corpo-

.

retion. f“.” l 7 o . . . R -
. b | | | -. Lo R LR ¥

‘Comment . Sédtion 6153 is Lhe same in egbstioce eeregtdlvision gb)
of Section 1108 of the beneral Corporation Law and the third paragraph
of former Section 4118. Subdivision {b) wakes clear that, even where
the merger or consolidation is to be governed by the law of another
state, the provisions concerning membership approval (Section 6121) con-
tinue to apply to a disappearing dowestic nomprofit corporation, and: 'the
papers filed in the othet state must also be filed in this state pursu-

ant to %ﬂb&lﬁiéibﬁ”ié}”of“Section 6155,

. 3 it
,‘;.'r TITESLT . T 1 .

&05}?33|; s R 3 6154 ) _ ,
LI LR L N S Teﬁtatively &pproved
o o vt . o--May 8T ST C AR
. ;:M!! | 7 2 !

§ 6154, Filin of agreement in case of d ic.surviving or consoli= -

' AT med Bl n et oA gd

217 613&, “'(h) If the surviving nonprofit corporation or the consoli—
T ',.L.j L A L
dated. nonptoflt corporation is to be a domestic nonprofit corpora*ion,’e
;ﬂ[.” . . i I
copy. of ' the -agréemert of merger or consolidation end the certificate of

. P cy ¥y
Lt - F_: Ry T Gl E

approvil of *éach dotiestié of foreign constituent nonprofit corporation

FTRTRAESN S

shall be filed.

[

{b) Lxcept as provided in Sections 6141 and 6142 and subject to

Cpdomen s

Sectisi 14831, theumerger or consolidation is effective as to the do—

BN

Ty " .
”‘._‘.i A:r_,:_}_;=.1 s i - ?

mestic nonprofit corporation upon filing.

Commient’ Sectfon 6154 1s based on subdivision (c) of Section 1108
of the!Genetal- Corporatinn Law and a portion of the first paragraph of

N
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O 5 2%

3 6155

former Section 4119. Subeivision (b) makes clear that the Franchise Tax
Board certificate of satisfdction and an officers’ certificate of notice

to the Attorney General may.be required. Seé’ Seetions 6141 and 6142

“The filing of tﬁe agreement pursuant to Section 6154 has the effect of

surrendering any foreign disappearing nonprofit corporation 8 right to

conduct intrastate business. See Section IAB?D(b) "___EJ. o

DRt

_405/785 . - R :j - ... B 6155 ¥

Tentatively Approved

PR e _ .. Hay 1976777°

§ 6155, Filinz of papers filed in other state

6155. {a) If the surviving nonprofit corporation or the consoli-
dated nonprofit corporation is to be a foreign nonprofit corporation, a
copy oﬁuehe”agreement of merger or consolidation and of the officers’
certifieates of approval.or other document filed by the foreign sur-
viving or consolidated nonprofit corporation in the state or place of

Vs
its inté%poration shall be filed as to' a domestic disappearing nonprofit
corporation. The copy shall Be’ certified by theleublic officer of such
other state or .place-having :éfficial custody of the original or, in lieu
thereof an executed counterpart of such acreement, cereificate,.or
other dch@eg}. g e TR ' | RN

(b) Except as provided by Sections 6141 and 6142 and subject :to

Section 14831 the .merger or .consolidation is effective as to the doyg,:  -o?

uestic nonprofi; gprpp;gtion-upbn“filing. | - e mImme

Comment., Section 6155 is based on subdivision (d) of Section lJDS

of the General Corporation Law. and a portion of the second paragraph of

1 B .
T o ’ A

e TXRI-200
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§ 6155

former Section 4119. Subdivision (b) wmakes clear that the Franchise Tax
Board certificate of satisfaction and an officers' certificate of notice
to the Attorney General may be required. See Sections 6141 and 6142,
The filing of an agreement of merger or counsclidation as to a domestic
disappearing nonprofit corporation has the effect of surrendering any
foreign disappearing nonprofit corporation's right to conduct intrastate
business. See Section 14370(b). If no such agreement is filed in this
state, any foreign disappearing nonprofit corporation which has guali-
fied to conduct intrastate business is required to file a certificate of
surrender of that right. See Section 14470(c).
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Staff drafc
June 1976

Article 6., Action to knjoin or Rescind

Merger or uonsolidation

§ 6166. Limitation on action to test wvalidity of merger or
consclidation

6160. Except ‘as provided in Section 6161, no member of a nonprofit
corporation has a right at law or in equity to attack the validity of a
merger_ot_consolidation or to. have the merger or eonsolidation set aside

or rescinded except in an- action to test whether the number ‘of member-
. P

ghips tequired to approve the agreement of merger or consolidation haye .

-~

been legally woted in favor thereof.

Comment, Section 6160 is derived from a portion of subdivision {(a)
of Section 1312 of the General Corporation Law and a portion of former
Section 4123. 1t should be noted that the exception provided in Sec¢tion
6161 permits an action to enjoin or rescind a merger or consolidation
only in very limited circumstances. There 1is no right tc require the

nonprofit corporation to purchase the memberships of dissenting members.

4047362 - SR : ' " § Bl6l

'5Sub§téﬁce”Téntativély'Ap— .
proved iay 1976
A

§ 6l6l. Action to enjoin or rescind merger or consolidation

6161, An action to enjoin or rescind a2 merger ot consolidation
which is manifestly unfair to the property rights of a member or a class

of members may be brought by a member whose rights are or will be af~
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e

fected and whe holds evﬁemoéfship that satisfies both of the following
Tequirements:
(a) The membership was'held of ricord'on the- ddate £o the deter-

mination of memberships entitled to’'be voted & the agreement of merger

or consolidatioeff_ B I e TR IS S 1 o SRR .
{(b) The membership was not voted In favor of the agreeriént of
i e 1 Dbl et i ’ ) D H H
merger or consolidation.
LIRS B S TR R R B L T ECEEF IR S

Comment. aect;on 6161 is new. It gives a member a right to bring
an action to enjoin or rescind a merger or consolidation that would
adversely affecf'his'p?bperty ¥Tghts ‘so 'lonig as the iember ¥id oot

approve the merger:or econsolidation: .-+ . . = .. . - worie
o T i e N -
e DU s L B LRl g S
4047791 o o o N § 0162, |
el AL SRR L EEERERE ) Tl T A i

it BT L e T b Bren TR e el Staff draf_t—--: R R R
June 1976
: oty i

sharang s b uimadiens 0 tEfe o L o nalql

§ 6162, Limitation on action

6l62. Ho action pursuant to Section 6161 to enjoin or rescind a
merger or consolidation may be commenced more than 60 days after the

effective date of the merger or consolidation.
- sdeas g B

Comment. ‘Section 6167 s new; it places a time limit upon the
bringing of actions pursuant to Section 6lbl.

o
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CHAPTER 14. PASKRUPTCY REORGASIZATIONS AND ARRANGEHENTS

¢ 6400. General power to carry out reorganization or arrangement under
federal law

[7.c7]

6401, Specific powers

L)

5402, Filing of certificates and agrecments

)

6403. Execution and verification of certificates and agreements;
contents

64494, Filing fees

(S ]

3 6405. Applicability of chapter



406/471 i 6400
Tentatively Approved May 1976

CHAPTER 14. BANKRUPTCY REORGANIZATIONS AND ARRANGEMENTS

Note. Chapter 14 has been tentatively approved subject to review
by the Commission's consultant on creditors' remedies.

§ 6400, General power to carry out reorganization or arrangement
under federal law

6400. (a) A domestic nonprofit corporatlon with respect to which a
proceeding has been initiated under any applicable statute of the United
States, as now existing or hereafter enacted, relating to reorganizations
or arrangements of corporations, has the power to carry out a plan of
reorganization or arrangement and the orders of the court entered in the
proceeding without further action by the board or members.

(b) The power described in subdivision (a), whether exercised by a
trustee or a majority of trustees, a master, or other representative
appolnted by the court or by the officers of the nonprofit corporation
designated by the court, shall be exercised with like effect as 1f
exercised by unanimous action of the board and members.

Comment, Sectlon 6400 continues the substance of subdivision (a)
of Section 1400 of the General Corporation Law and former Section 4400.
The language has been simplified, but no substantive change 1s intended.

Chapter 14 continues the substance of former Sections 4400-4405

relating to bankruptcy reorpanizations and arrangements which were

applicable to nonprofit corporations through former Section $002.
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4067472 § 6401
Tentatively Approved Hay 1976

§ 6401. Specific powars

6401. Without limiting the gensrality or effoct of Section 6400, a
nonprofit corporation subject to reorganization or arrangement proceedings
described in Section (6400 may do any of the following:

{a) Amend 1its artlecles.

(b) Alter, amend, or repeal fts bylavs,

(¢) Constitute or reconstitute its board and name, or constitute or
appoint directors and officers in place of or in addition to all or some
of the directors or officers then in office.

(d) Make any other amendment, chonge, alteration, or provision
authorized by this division.

(e} Dissolve, transfer all ou part of “ts assets, or merge or
consolidate as permitted by this division.

(£} Change the location of ite principal executive office or remove
or appoint an agent to receive service of nroress.

(g8) Authorize and fix the terms, ranner, and conditions of the
issuance of bonds, debentures, cr ocher ctlipations.

{h} Lease its property and Franchises to an¥ business or nonprofit
corporation, if permitted by law.

Comment. Section 6401 is the same in substance as subdivision {(a)
of Section 1400 of the General Corporaticn Law and former Section 4401.
Bowever references to ''shareholders" have been changed to "members' and

references to shares of stock and statutory dissenters' rights have been

deleted.

XIV-2



4067473 § 6402
Tentatively Approved May 1976

§ 6402. Filing of certificates and agreements

6402. A certificate of any amendment, change, alteration, or
dissolution or an agreement of merger or consolidation made by a nonprofit
corporation pursuant to Section 6400 or 6401, executed as provided in
Section 6403, shall be filed and upon filing is effective in accordance
with its terms and the provisions of this chapter.

Comment. Section 6402 is substantively identical to subdivision
(a) of Sectlon 1401 of the Gemeral Corporation Law and the first sentence
of former Section 4402. The second sentence of former Section 4402,
which provided for the filing of a certified copy of the certificate in

counties where the corporaticn holds real property and where the principal

office 1s located, has not been continued.
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406/474 § 64013
Tentatively Approved May 1976

$ 6403. Execution and verification of certificates and agreements;
contents

6403. A certificate, agreement, or other instrument filed pursuant
to Section 6402:

(a) Shall be signed and verified by the person described in Section
6400 who 1s authorized by the court to exercise the powers of the nonprofit
corporation.

(b) Shall state that provision for the making of the certificate,
agreement, or instrument is contained In an order of a court having
jurisdiction of a proceeding under a atatute of the United States for
the reorganization or arrangement of corporations, and shall identify
the order.

Comment. Section 6403 1s the same 1n substance as subdivision (b)

of Sectlion 1401 of the General Corporation Law.
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406/475 § 6404
Tentatively Approved May 1976

§ 6404, Filing fees

6404, The fee for filing any paper pursuant to this chapter is the
same as the fee payable for the filing of a like paper by a nonprofit

corporation that is not in reorganization or arrangement proceedings.

Comment. Section 6404 is the same in substance as Section 1403 of

the General Corporation Law.
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4067476 § 6405
Tentatively Approved May 1976

§ 6405. Applicability of chapter

6405. This chapter ceases to apply to a nonprofit corporation upon
the entry of a final decree in the reorganization or arrangement proceeding
closing the case and discharging the trustee or trustees, 1f any, whether
or not jurisdiction 1s retained thereafter by the court for limited

purposes which do not relate to the consummation of the plan.

Comment. Section 6405 1is substantively identical to Section 1402.
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405/99% L o510

Substance Tentatively Approved ilarch 1976
Kevised April 1976

CHAPTER 15. WCORDS AND REPORTS

Article 1. #ooks and Records Generally: -

l § 6510, Required books and records

6510, ZTach nonprofit corporation shall keep:

(a) Adequate and correct books and records of account.

(b) Minutes ofrthe proceedings of members, board and com;ittees
of the board.

"(c) A record of members, which shall’ include (1) the name and
_ address of each member, (2) wherera’member may hold more than one mem-
bership, the number of wemberships held by each member, (3) where there
1s more than one class of memberships, the class qf each ‘membership held
by each member, and (4) the date when the member becime a holder of
:_rECth“Of'EQCh memﬁgrship.

-(d} A record ‘of the termination of each membership, together with
the date of termination, if such a record is necessary to determine
those members entitled to vote or otherwise to participate in the af-
fairs of the nonprofit corporation.

‘ {e} A record of the holders of capital certificates, which shall
include (1) the name and address of each holder, (2) the number and
amount of capital certificates held by each holder, and (3) the date
when the holder became a holder of record of each capital certificate.

: . o
Comment. Section 6510 is comparable to the first sentence of

Section 1500 (General :Corporation Law).
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‘Subdivision (c) is drawn from Section 1500 and from Section h21(a}
of the Yew York iot-for-Profit Corporation lLaw. Subdivision {c){(4),
which requires that the record of members show the date when the member
became the holder of record of the membership, is taken from the New
York section; this is a nev requirement fbr‘nunprofit corporations, and
no comparable requirement is found in Sectien 1500.

Subdivision (&), which requires a record of termination of member-
ships 1if such a record is needed for Ehe;bﬁfposes of'thE‘ﬁdﬁprofit
corporation, is drawn from former Section 9606 which applied to non-
profit corporations. Eowever, Sectlion 9606 apparently required that the
record of termination of memberships be retained forever.

Fhe record of the date when a member became a holder of record and
the record of termination of memberships are required primarily so that
... the record of members will be sufficient to determine the members as of

any relevant record date. See Section 5701. .
. Subdivision {e) 1s new. For the ﬁrovisions rélating Eo'ﬁégital
- certificates, see Sections [to be supplied later].

' Cross=-Reference: D SPEE [T

Bylaws, place where kept, 5 5266
Note, The provision relatiung to capital certificates will be

retained only if the Commission determines to provide for capital cer-
tificates,. This matter jhas not yet been considered.

4057756 5 6511
Tentatively Approved HMarch 1976
- Revised April 1976 .

. § €511, Form of records; place where lkept -

6511. (a) The minutes shall be kept in written form. The other

books and records required by Section 6510 shall te kept either in
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written form or in any other form capable of being converted into writ-

4

“‘ten form.
{b) The records described’ in sublivisions (c) and (d) of Section
"6510 shall be kept by thé nonprofit corporation at its principal execu-

tive office or at the office of its registrar.

C&ﬁﬁent. Sﬁbdivisioﬁ fa) of.Section 6511 is the same in substance
as the last two sentences of Section 1500 (General Corporation lLaw).
Sections 6510 and 6511 supersede. former Section 9606 which required
every nonproflt corporation to keeo a’ membership book." Tothing in
this article prevents a nonprofit corporation from continuing to keep
its record of members in a membership ‘book. However, Section 6511
Permits the umembership racord to be kept in.any other written form or in
any other form capable of being canverted into written form.ﬁ Whatever
the form of the membership record, the record must be sufficient to
determine the information required by subdivisions'(c)=ahd'(d)'bf Sec-
tion 6510 as of any relevant,record date. See Section 5701.

Subdivisionl(b) is consistent with Section lSQD.

Cross-?eferences

Duty to convert records into written form § 6612
"Written" defined, 3 5195 ‘

405/133 5 €512

Tentatively Approved ilarch 1976
Renumbered April 1976

§ 6512, Liabllicy for false report, record, or entry

6512. An officer, director, employee, or agent of 2 nomprofit

corporation who does any of the following is liable jointly and sever-
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ally for all the damages resulting therefrom to the nonprofit corpora-
tion or to any person injured thereby who relied thereon or to both:
(a) tlakes, issues, delivers, qg.publishes any report, circular,
certificate, financial statement, balance sheet, public noticg, or
document respecting the nonprofit corporation or ics memberships, as-

sets, liabilltles, cap*tal activities, revenues, receipts, or accounts

.. -which is false. in,any material respect, knowing it to be false, or

participates-in the making, issuance, delivery, or publication thereof
with knowledge that the same iz false in ‘a material ‘respect.

{b) dakes or causes to be made in the books minutes, records, or
accounts  of 'a’ nonprofit corporation any entry which is false in any

; material particular knowing "such entry is false.

{c) Remqves, erpses, alters, or cancels any entry in any books or

records of ‘the nonprofit corporation, with intent to deceive.

P

Comment. Section 6512 is the same in substance as Section 1507
{General Corporation Law) except for changes made to reflect the fact

that a nonprofit corporation does not issue shares of stock.
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4067247 ¢ 0520

Tentatively Approved !larch 1976
Technical Revision April 1976

Article 2, Annual “eport; Financial Statements

§ 6520. Annual report requlred unless bvlaws othervise provide

‘ 0520. Lxcept to the extent the bylaws otherwise provide, a non-
profit. corporation is subject to the requirements of Sectlons 6521 to

6525, inclusive.

Comment, Section 6520 makes the provisioits of 'this article reltat-
ing. to annual reports applicable to nonprofit corporations except to the
extent the bylaws contain inconsistent provisions; Thus, fér example,
the bylaws may dispense entirely with the requirement of an annuei
repoxt or uay provide for an annual report that contains different or
more -or less information than is required by this article. Likewise,
the bylaws may require that a copy of the annual report be mailed to
each wember rather than be presented at the annual meeting of members as
required by this anticle.  As to the application of this article to

foreign nonprofit corporations, see Section 6529 and Seection [2115].

Cross-Ttefdrence:

Bylaws, provisfons concerning annual report, 3 [provisinn'tésed on
Section 212(b)(8)1 P

406/248 - 5 6521

Tentatively Approved idarch 1976
A N |

§ 0521. Presentation of. annual report

‘- -5521, The board shall prepare and present at the annual meeting of

members an oral or written annual report as. prnvided in this article,
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The  annual report, if written, shall be filed with the records of the

nonprofit corporation. [Lither a copy or a summary of the annual report

shall be entered in the minutes of the proceedings of the annual meeting

of membars.

“Cotment. Section GSEi:requifes an annual report unless this

“requirement is waived in theé'bylaws. See Sectiom 6520. Section 6321 is

. comparable to subdivision (a) of Section 1501 (General Corporation Law),

but the provision authorizing waiver of the annual report requirement

for business corporations is limited to a corporatioﬁ with less than 100

., holders of records of its shares. Any nonprofit corporation may walve
. the requirenent of an annual report by an appropriete,provision in its
. bylaus and, unlike the comparable provision of Seg¢tion 1501, the author-
};ty to waiveﬁ;hetrequirement of an annual report 1s not linited to

nonprofit, corporations with less than a specified number of members.

Former Section 9402 provided that the bylaws of a nonprofit corpo-

ration mightwgakehgrovision for the making of annual reports and finan-

cial statements to members, but this was not a mandatory requirement.

As to charitable corporations, see the Comment te Section 6527.

.. .. Section 6521 requires the annual report to be presented .at the
annual weeting of members and, if writtenm, to be filed with the records

of the nonprofit corporation, and either a copy or summary thereof

— entered in the minutes. These requirements are. drawn from Section 519

of the idew York ilot-for-Profit Corporation lLaw except that the dew York
section requires a written annual report whereas Section 6521 permits an
oral annual report as well. The requirement of Section 1501 that a copy
of the annual report of a business corporation be sent to each share-
holder is not carried over 1nto the nonprafit corporation law in order
to aVOid the expense of duplicating and mailing copies of the annual
reports to all the wmembers of the nonprofit corporation. ilowever,
nothing in this article prevents‘the nonprofit corporatiqp from sending

each member a copy of :|.ts annual report and, if the nonprofit corpora-

tion prepares and presents a written annual report at the annual meeting

of members, the novprofit corporation is required by Section 6524 eilther
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to.send 2 copy to a member upon written request or to permit the nember
to examine a copy of the annual report. See also Sections 6526(b),
6523¢a). 1In addition, even if the bylaws dispense with the requirements
of this article, Section 6526 provides a procedure whereby five percent

or more of the members may obtain comparable:information.

Cross-References:

Bylaws, provisions concerning annual reports, [provision comparable to
§ 212(b) ()] ' ’

donprofit corporation without members, © 6525

406/250 _ R 5522
Substance lentatively Approved March 1976

Revised April 1976

& 6522. Annual report; financial information

6522, (a) As used in this section, “report date" medhs a date
which 1s the end of a fiscal year terminating not more than 12 months
prior to the date of the annual meeting.

(b) The annual report shall show all éfrfﬁe follnwing:

(1) The assets (including any held in trust):aﬁd liabil%ﬁies of the
nonprofit corporation as.of the report date.j- “

(2) The major éhanges in asseté (inciudingtany held iﬁ érust) and
liabilities during the fiscal year ending on the report date.

(3} The revenue or recelpts of the nonprofit corporation, both
unrestricted and restricted to particular purposes, for the fiscal year

ending on the report date.
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{4) The expenses or disbursements of the nonproefit corporation, for

both general and restricted pﬁrposes; duriﬁg the fiscal year ending on

5 .

fhe report date.

- (¢} The statements required by subdivision (b) shall be accowpanied
by a féport thereon”6f1£ndependent accounfénts or, if there is no such
report, the certificate of an authorized officer éf-fhe noaa}éfit corpo-
:¥étion Ehat éﬁch statements were prepared without auvdit from the books

and records of the nonprofit corporétiou.

Comment. Section 6522 applies unless the bylaws otherwise provide.
See Section 6520, Section 6522 adopts the substance of provisions of
Section 519 of the dew York Hdot-for-Profit Corporation Law. Subdivision
(c), which is not found in the iiew York law, is the same in Substance as
the-last portiom of subdivision (a) of Section 1501 (General Corporation
Law). The initial annual report may be for a fiscal year of less than
12 months, but the annual reports thereafter would be for a 12-month

fiscal year.

Definitions:

' Indeperident’ accountant, 5 5115

[

Compatrable Provisions: et o T Vo

Sectiogl"lﬁﬂl(a) o S t
dew York Not-~for-Profit Cerporation Law § 519

Pennsylvania .ionprofit Corporation Law §.7555 .¢.::
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406/252 55523

#lot Approved

§ 6523, Additional required information

2523. The annual report shail also include:

Note, This seétion will contain provisions comparable to subdivi-
sion-{b) .of Section 1500 if.such provisions are determined to be appro-
priate after the subject matter of those provisions has been considered.

406/253 L 36524

Tentatively Approved ;farch 1976
Revised and Renumbered .fpril 1976

§ 6524. WHember's right to examine 'Copy of angual'rebort

G324, If a written annual report waé prepared éﬁd presented to the
immediately preceding annual meeting of members, upon written request of
a member, the nonprofit corporation shall, at its option, either:

{a) Ilake a copy of the annual report reasonably available for ex-
aminatien by the member; or

(b) Mail-a copy of.the annual report to the wember.

Comment. Section 6524 applies unless the bylaws otherwise provide.
See Section 6520, Section 6524 provides a means whereby a member may
rﬁ_gfamine a copy o{ tyg annual repor;. _}t_pe?mits the nonprofit corpora-

tion, at its option, to mail a copy of the annual report to the member

instead of permitting the examination.



406/254 . 6525

Tentatively Approved March 1976

devised and Nenumbered april 1976

+. 4 0525, Corporation having no members

_5555:TL££5765afd 6fﬁé;nonprofit corpatat;qndhgving'ﬁﬁrmembers shall
Ldiregt.the‘chiéf-exec;tive-bffi;er and chf;f fiséﬁl officer gbrpresent
at the annual meeting of the board a report in accordance with this
article. This report shall be filed with the minutes of the annual
meeting of the board. a0

‘Comient. “Ségfion 6525 is the same in substance as a provision of

Section 519 of the New York fot-for-Profit Corporation Law, The section
applies unless the bylaws otherwise provide. See Section 6520.

Comparable Prcvisions

el . Lt

Hew York mot-for-Proflt Corporation Law § 5'9

Pennsylvanla Jonprofit Corporation Law y 7555

405/961 5 6520 ot 3

. Substance Tentatively Approved March 1976

Revised andryenumbgred April 1976

;§:~‘”W'§ 6526. Members' -right to obtain “fiscal ¥nformation
6526;fwtéjgﬁérhéed in this seéﬁf&ﬁ: ﬁéﬁFhorized méybér"jygiﬁs a
member authorized in writing by memﬁérs holdiﬁg not iess tgé& five per-
cent of the voting power.

(b} If a written annual report was presented at the inmediately

preceding annual meeting of members in compliance with Sectlons 6521 to
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6523, inclusive, the nonprofit corporation shall deliver or mail a copy
of such annual report to any authorized member who makes a written
request for a copy. The report shall be delivered or mailed to the
member making the request within 10 days after the nomprofit corporation

receives the request,

(c)

If tﬁe nenprofit corporation did not present a written annual
reporf ét thé last 1mmedia£e1yprgge@inghanpgal meeting of members in
compliance with Sectious 6?#; to 6523, @pclusive, an authorized member
may make a written request to the noqpfofit corporgﬁign for a statement
containing the informatinnVSpecified in Section 6522 that would have
been included in the annual report if one had been prepared .and pre-

sented at the immediately preceding annual meeting of members. -

H

(dj}An a;fhorized member may make a written request to the,non-
i riAries
pfﬁfit'COtporation for a statement containing information comparable to
that specified In Section 6522 for a per%od specified in the request
1'Ending not less'Fhan 30 days prior F?,th déte of the request. Unless
the nonprofit gé?éqration and the megbﬁ; qak;ng the request otherwise
agree, the pe;iéd_specified in theﬂ;gqugst:sball commence immediately
upon the end of the period covered by the anmnual report referred to in
subdivision (b} or the stateméﬁt referred to in subdivision (c), as the
case ﬁay be,Hanq §ﬁall be fo¥ a period of three months or a multiple of
three ﬁonths. |

f;) Exceﬁt as pfovi@ed_iq“subdivision (), the_nopprofitigorpora-
4;i;£ ;hall deliver or mail to the member Qaking the request the state-

ment or statements requested within 30 days after the nonprefit corpora-—

tion receives the request.
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(£) In lieu of ﬁroviding the redﬁested stdatements, the nonprofit

dbfporation‘may, within 10 déys after it receives the request, respond

to the request by delivering or mailing to the member making the request
E. K ET Lt R iy - . o . ]
a statement that the nonprofit corporation eleéts to open ‘its books and

records of account to inspection under Chapter 16 '(commenclng with
Section-ﬁﬁlﬂ} of Division 2 of the'Corporafidné'Code and that such books

U
RSN A

and records of account will be wade available to the member or his agent

. . : Ly N : - . PR .
or attorney for inspection during usual business hours at an address
specified in the statement. This subdivision applies only if the ad-

drésé spédifiéd in the gfatemeﬁt!is'in this sfaféjand i1s either (1) an

address within the county where the principal executive office of the

vy

nonprofit corpor‘fiﬁﬂ is located or (2) an addréss within the county

where the principal business office of the nonprofit corporation in this
state is located if the address of its principal executive office is not

in thié‘state.

(z) The statements referred to'in subdivisions (c) and (d) shall be

"y T

acccmpanieéjby é report thereon, if ﬁﬁy;'bihéﬁhiﬁ&epéideht accountant
eﬁéagéﬁ bfuéﬂé'ﬁcnprofit corporéEi&&:ﬁf the cértificate’of an’ authorized
officé; 6fy:héin$ﬁﬁr6fit corporatioﬁ'tﬁétiSﬁch:éfaiéméhts”ﬁeréxprepared
withcﬁéraﬁdifﬂ;rom the books and recofﬁs:of”thé‘nonprofit'corﬁbfation.
JI‘:Ehj'&téﬁpyuéfEth; staééﬁénts prep;réd pdféuant to subdivisions (c)
and {d) shall be kept on file in the principal office of the nonprofit
corpﬁféfion-fo}‘12 ﬁéntﬁé;'aﬁd fhey shali be exhibited at all reasonable
:times to any ﬁéﬁbé; &eﬁaﬁ&ing:an examination of them. A copy of the

statements shall be mailed to any member fequesting & cOpy upon payment

by the member of such reasonable charge as the nonprofit corporation may
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1imp03e to cover the cost of reproducing the copy of the statements and

mailing the copy to the member.

Comment. Section 6526 is genérally comparable to subdivisions (c),
(éi. and (e) of Section 1501 {General Corporation Law), but there are
sigﬁificant differences between :Séction 6526 and the comparable provi-
sions of Section 1501, Hothing'in ‘Section 6526 limits the right of a

' tiember undér Section 6630 to imspect the financial records of the, pon-

"ﬁrbfiticorpbrﬁtidn for a "purpose reasonably related to such member's

interests as a thember.” Inspection of the financial records may, be
necessary to determine, for example, whether a financial statement
obtained undér Section 6526 is accurate.or to obtain information con-
cerning the member's own account or for some other prope: purpoae. See

-:‘the Cnmment to Section 6630,

" Subdivision (a) definés "authorized memher" by adopt;ng a five—

fpercenz-af—the—uot1ng-power requiramant. Thil requireient 'is "¢omparable

to-the. fiva-perqan:—of-outstandins-chnres Tequirement of’ subdivision {c)

nf Section 1501 (General Corporation Law),. e

Subdivision (b) nives an authorized membere~defined in subdivision

(a}—-an shsolute right to obtain a copy of the annual report 1f a writ-
-f ten. anopual report was presented at the immediately preceding annual

meeting in conpliance with Sections 6521-6523, Campare Section 6524

'E(right of member to examine copy of amnual report).. Subdivision (b)

i ~does not apply if an oral annual repnrt was presented at the annual

meeting (as permitted by Section 6521) or if the bylaws.dispense with

‘the requirements.of Sections 6521~6523 (see Section 6520) or if the
‘nonprofit corporation failed:to comply with Sections 652I-6323. Where
' 'subdivision (b} does not apply, the authorized member can .obtain compa-

'Arable information purauant to subdivision (c). See also Section 6528,

Subdivisions (c)}, (d), and (e) are very similar to the first two
sentences of subdivision (c) of Section 1501l (General Corporation Law).
No provision similar to subdivision (f) is found in Sectiom 1501: this
subdivision ig included in recognition of the fact that a nonprofit
corporation frequently will not prepare fiscal statements with the

regularity of business corporations. Subdivision {g) is the same in

AV-13
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§ 6526

"substance as subdivision (e) of Section 1501. Subdivision (h) is simi-

lar to subdivision (d4) of bection 1501 except that a nonprofit corpora-
tion is permitted to impose a reasonable charge to cover the cost or

reproducing and mailing copies of fiscal stateibents. o charge 1s

;: authorized however under subdivision (e) "to cover the cost of provid-

ing the member who made the original ‘Tequest with the statement .or
statements requested. Tne nonprofit corporation is permitted to lmpose

e charge for euhsequent copiee of ‘statements so that possible abuse of

i the right to obtain subsequent copiés ‘can be limited. :Absent a charge,

: it is possible that eacn of the membeté who give the ‘briginal written

el b s T

- authorization (five percent of ‘more of' the voting powér) might -make such

LY

1 et
requests, probably in the originel written duthorization, -andithus

impose an undue financial burden’ 61 the nonprofit corpcratibn.-

Policy Issues: e S

.’

rel e i

.. +Do members pf, popprofit cprporatiOns need a method of obtaining fiscal

information gimilar to that provided ‘members’ of business corporations
‘snder Secticn 15013 Decistonty YeS.w u ~du-i .

Is the five-petcent-of-membere—euthorizationfrequirelenc egpropriate as

. % condition for requiring the nonprofit corporetion to prepate the
_ mecessary fiscal statements? pPecision: ¥es.

Should the nonprofit corporation be permitted to elect'to'opédn . ite books

“'and- recdrds of adcéimt to-imspection as an alternative to providiog the
Wy requested. statements? Decision' Yes.

. Sheuld, this election be 1imited to cases where the‘boois'End“recorde of

account are open to examination in California? Decidion:: Yes.

Tortry

Should the nonprofit corporation be’ permitted to charge members for
“coples of statements provided pursuant to this section, {the mepber
making the original request is not charged for the stetement}?' Deci~
sion: Yes. ‘ ‘ CRTUER RS

P

- Hote. Should the office referred to in subdivision (h) be in

"principal executive office" or "principal office in" Ehis sthte?"

Hote. "Voting power* is s term to be defiied" later.,  The use of
the term in this section will:be: reviewed when the definition is drafted.

Py o . .
: ! 1oL W ANES
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405/964 s h527

Tentatively Approved ifarch 1976
Renumbered Aprll 1976

3 €527. Reports to Atteorney General not affected

6527. Hothing in this articla relieves éononprofitiéorporation

‘from the requUirements of Section 12586 of the Governmeént Code. If the

Teport sent to the ‘Attorney General in ¢owpliance with the requirements
of -Section 12586 of .the ‘Government Code includes the information re-

quired by this article; ‘that Teport shall be deemed to satisfy the

- requirements’'of this articlé if a copy of the report seéfit to the Attor-

1

ney General is entered in the minutes of the proceédings of ‘the annual

““meeting of members., C . : L

!Comment; "Section 6527 makes clear the relationship of'the Tequire-

ments of this article and the requifement imposed by Government Code

Section 12586 that reports be made to the Attorney Gemeral by charitable

corporations and those which hold property in trust or aocept property

' to be used fot a ‘charitable purpose. Nothing in this article relieves

- such: a-corporativon from complying with the requirement imposed by Govern~

ment Code Section 12586 that the corporation make the reports required
by the Attorney General. ﬂowever,'if the report made by such a corpora-
tion to the Attorney General includes the information required by this
article, a separate report need not be prepared in order fo comply with

the requirements of this article.. . S
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4057965 o _ . 3 06528
Substance Tentatively Approved :larch 1976
&ev1sed and Renumbered April 1976

6528 Jun1c1dl enfo*cement

I

h528 (a) The superlor court of the proper county shall enforce

the duty of making the annuaJ reporr required by this article If the

annual report wes not Jxepdred and preSJnted at the immediately preced-

ing annual meeting as required by this article, the c0urt shall enforce

!the duty of making the annual report by making an order that requlres

the nonprofit corporatinn to do all of the following

(1) Prepare a written report that satisfies the requirements of

~ this article for an annual report for such annual meeting and deliver

such report to the member within such time as the court specifies.

{2) Not woré thdn 10 days after delivery of the writtem report to

il ce ) . RS ‘ v . .
the member, enter a copy of the report in the minutes of the proceedings
LT . £ 1 RIS L. . N

of the gpnual meeting at which the. annual report should have been

presented.

{3) Cumply With ‘the duty of making the annual report required by
this article at future annual meetings )

(b} In addition to the penalties provided for in Section 7200, the
superior court of the praper county shall enforce the duty of making and
wailing or delivering the statements required by Section 6526 and, for
good cause shown, nay extend the time therefor,

{¢) In any action or proceeding under this section, the court may
award an amount to reimburse the member for reasonable expenses incurred

by the member, including reasonable attorney’s fees, in connection with

such action or proceeding if the court determines both of the following:

awwry °



s 6529

(1) Prior to commencing the action or proceeding, the member made a

wiitten demand to the nonprofit corporation that it comply with the

requlrements of this artible, specifying the specific action demanded of
.. the nonprofit corporation.
" (2) The nonptofit corporition wilifully failed without justifica~-

tion to comply with such demand within a reasonable time.

Comment. Subdivision (a) of Section 6528 provides for judicial
enforcement of the duty of making the annual report and indicates the
relief that the court shall order. It should be noted that the duty of
making the annual repert required by this article may be dispensed with
entirely by the bylaws or the bylaws may provide for an annual report
that contains different or more or less information than is required by
this article. See Section 6520.

Subdivision (b) is based on subdivisions (f) and (g) of Section
1501 (General Corporation Law)}, but the member seeking to recover rea-
sonable expenses under subdivision (c) of Section 6528 must make a
stronger showing of arbitrary corporate action than the shareholder must

make under subdivision (g) of Section 1501.

4057166 - § 6529

Not Approved

§ 6529, Application of article

6529. This article applies to any domestic nonprofit corporation
and also to a foreign nonprofit corporation having its principal execu~-
tive office in this state or customarily holding meetings of its board

in this state,

YWV l7
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5 6529

Comment. Section 6529 is the same in substance as subdivision (W)

-of Section 1501. The application of this article is not limited to the
. foreign nonprofit corporations described in Seetion 6529, See Section

m[prdvision comparable to Section 2115].

fote. The Comuission has deferred consideration of ‘this section

©+, until the provision comparable to.Section 2115 has been considered.

V.1
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968/985 § 6610

LT

Tentatively Approved April 1976
Renunbered April 1976

CHAPTER 16.° RIGHTS OF INSPECTION

Article 1. General Provisions

§ 6610, .. v Bgent or attorney: right to c
extracts - . c s

“ 6610, (a) Inspection under this chgi:tg; may be made in person or
byage;tt oi' attorney,
(b) The r:lght: of :lnspection :I.ncludes thq right to copy-and make

NI TE . S

extracts.

: . Comgent. Section 6610 is the same as conparable prqmm m
Sectiona‘ k600, 1601. and 1602 {General Corparatiocn Law), F S =

968/986 ' 3 6611

N Tentatively Approwved April 1976
Renumbered April 1926

§ 6611. Records to be made svailable in written for

66ll, If a record suhjact to :lnspect:lon und‘r this ;hapter is not

" maintaided in written fom. a request for inspec.tiou 1! not conpl:l.ed

-with unlefig and until the nonprofit corporatian at 1ts expense maku the

- record available in written form.

[

Comment, Section 6611 is the same in substance as Section 1605

~u{Ceneral Cotporation Law).

Cross-Reference:
itten form” requirements, §5 8, 5195

. XV1I-1
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“to be specified in the bylaws. A

405/793 o § 6620

Tentatively Approved April 1976

Article 2. ilembership Records

§_6620, Authorized member defined
6620. As used in’ this article, "authorized member" means a member
having ‘the writtenh authorizationi of at least five-pengpnt of ' the Vvoting

power or such lesser authorization as is specified in the bylaws.
L+ T e . B 3 R L . . | B

Comment., Section 6620 adopts the five-percent rquirement of Sec=-
tion 1600 (Gemeral Corporation Law) but permita a leaeer authorization

e

Note, This section will be reviewed in connection wihﬁﬁihﬁ“eeneral
definition of "voting power." Probably voting power should mean the

© power to vote.for- the election of directors..-t::- . . . .um}
P ¥ T U PN B B T O S T
405/794 § 6621

Lo Tentatively Approved.tdpril 1976

T TITL

§ 6621. Adoption of bylaw providiog procedure for communicating to

members

6621, (a) As uged in this section.‘b b

aadn ' . . .
n - LA L N WAL e kNG, AW S e ¢ s

A1) " date g statement“ means a statement of not more thnn 200
Gand P

."ugo:gg¢ g;_eqch_gqee;er,nugpeg,efhgpyde a8, qayhbehpgog;ﬂeghgn:phe bylaw,

. B3ving blographical information for and a statement of the views of the

nominee or person sought to be nominated.

vy Foml T gy

(2) "Naminee means any person who has been nominated, by petition

LY T ¥ I N S SR RPN TR NN CF ST S T T R P s

or otherwiae, for eledtion as a director

ML T

(3) “Proxy solicitation statement" means a statement of not more

than 300 words, or such greater number of words as may be provided in

the bylaw, soliciting the proxies of members.

XVI-2



§ 0621
(4) "Voting members" means the members of the nonprofit corporation
+entitled to vote for directors. | o
- (b) Unless the bylaws require that 1£ be adopted.ey-the meeeers,

the board may adopt a bylaw pursuant to thils section.

5.1 . (e} A bylaw adopted pursuant to this section shall at a minimum,

. -4
[ .

. include all of the following:

(1) A statement‘that the bylaw is adopted persuant to tjhis s-ection.

{2) A procedure to permit an authorized member to communicate with
the voting members for the purpose of seeking support for the demiuetion
-of any person or persons ‘for election as‘difeétors of the nonprofit
corporation. The authorized hember shall be permitted to communicate
the name of each persoh'so' ‘sought to be nominated together-;ith a
candidate s statement for eath such person. The number so sought to be
nominated by an authorized member shall not exceed the number of poai—
tions to be filled at the next election of directors.

(3) A procedure to permit any nominee to communicetenfe the voting
mexbers a candidate's statemeﬁézfof the nouinee. |

(4) 1f proxies may be used in voting for.directofs, a preeeduie to
permit an authorized member to communicate with'the ﬁeting eeehefs for
the purpose of solfciting proxies. The autherieed'ﬁember seeil be
permitted. to communicite & proxy’eelieifatied ete;eEent and e pioxy form
to be returned, at the expense of the ﬁember'éiving.the proiy or eeuthe
expense: of the euﬁhorizedimembef,’EE"the latter's election, by a member
whe desires to give a proxy to the authorized member eecept that,'ii the
{eanagemeqe of the nonprofit corporation solicits proxies and provides

=1

.+ @nvelopes for returning the proxies with the poefege to be.paid by the
R TR TR B ' o
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suhdivieion (g) This will permit a nonprofit corporation that con-
.siders its membership list to be a valuable trade secret, for example,
to’ protect the membership list from possible improper use, The bylaw
may be enforced by appropriate court orders if necessary. ' See Section
...... The bylaw may be adopted by the boerd unless the hylaws require
that it be adopted by the members. Sce subdivision (b} The minimum
requiremgnts for the bylaw. are stated in subdivisions {cy-(£):
Subdivision (e) requires that the statement Submitted for, communi-
cation to the voting members may be altered or modified to eliminate
. matters which woiild likely result in the imposition of liability on the
nonprofit corporation. This will permit, for example, deletion of
meterial which the nonprofit corporation establishes ie libelous.

"' Subdivision (£) (2) requires that the nonprofit corporation assume
all coste of printing and mailing of the communications to the voting
members. The cost of mailing would include such expenses as th& ' fost of
envelopes, poetage, and labor to put the material in the envelopes if

the procedure provided in the bylaw results in these expenses.

St

Hote. The staff has not vet checked the “EC proxy rules for pro-
visions that.might be adapted for use in this-sectiom. -

s
LA

405/799 L .. § 6622

¥-
Substance Tentatively Approved
April 1976

X R TR

- 4§ 6622, " Right to inspéct ard obtain membarship record

6622. ° (a) This section does not apply?ih-eitﬂer of'the fElloeing
casag: S .

(1). The nonprofit corpdratibn has adopted a’ bylaw which (1) ;etis-
fies the requirements of ‘Section 6631 dnd’ (i1) includes a broﬁiaion)

making this section not applicable to the nonprdfit corporatioo;ﬁor::

[T T
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corporation.

STE

-uurequireﬂ'byfsubdiﬂisionsv(c)_and.{d) of -Section 6510.

;“demand.

i 6622

{2) A court has ordered a procedure for the nomination and election

Tt

g.of directors, as authorized by Section 6624, and the court order in~

~nieludes a pravisioen .that ithis section shdll inot apply to the,qonprofit

At At

{b) es used in this section, “membership record” neans the record

(c) Every member has thL right to inspect the membership record
L as o

aduring usual business hqurs upon five busipess days prior written

demand ‘upor the nooprofit corporation for a purposevreasonablymneleted

to such member s 1nterests as a member.' The writteq demand shall be

i,".""

_under oath and shall state the purpose of the inspectian. The use of

..the information ebtained shall be limited to the puvpose stated in the

1. N . - . .. Al . - . ' - - . .
£ T : RIS ER R R R LIS

(d} en authorized memher has the absolute right to do either or

both of the following: .

(1) Inspéé¥'thé méﬁbérshiﬁ”fecord“dafing'héu&i1bhéide;§4h6ﬁ£§ upon
five business days' prior written demand upon the nonprofit corporation.
(2) Obtain from the nonprofit corporation, upon five business days’'
!orior written demand, a 1ist of the members entitled to vote for direc-

tors, showing the name and address of each such member, the class of

membership held by the member 15 :therd:are classes of members entitled

i o vote for director,:and the pnumber of memberships held by the member,

ags of the most recent record date for which such a l1ist has been conm-

v plled or as of a date specified by the aiithorized member subsequent to

the date of -the demand. The nonprofit corporation may require, as a
‘condition :of obtaining the membership-1list, that the demand be actom—

panied by a tender of a reasonable charge specified by the nonprofit

T



¥ 6622

corporation, not in excess of the actual cost to the nonprofit corpora-
!Ttion of fut;tohingltne list. .
| {e) Upon the filing of a verified petition and after a hearing,

‘notice of which shall be given to such persons and in such manner as the
'ioourt may direct, the superior court of the proper county may, for good
cause shown, make an order doing any or all of the following;

(1) Allowing the nonprofit corporation additional time' to comply
~with subdivision (d) i

- {2) Postponing any previously noticed meeting of the members if the
‘nonprofit corpo?htioﬁ'haslfailed to’comply with a proper demand under
subdivision {d) within the time limits prescribed either in subdivision
(d) or in an order made.putouant to paragraph (1) of this subdivision,
but any guch postponement shall not exceed 4 pefiod equal to’ the period
_ of delay by the nouprofit corporation. o

(3) Imposing just and proper conditions.for the exetcise of the
rights granted under this section,
_ 1ff5 &he remedy proni&edloy paragrapn (Z)qof subdini;i;nljniiis in

addition to any other legal or equitable remedies to which the author-

12éd’ metnber may be entitled.
R T TP ST CE

Comment. Section 6622 does not apply to a nonprofit gorporation
- which.(1). has adopted a bylaw purguant to Section 6621, which satisfies
the requirements of that section and makes Section 6622 not applicable
to the nonprofit corporation or (2) is subject to a court order pre=~
scribing the procedure for nomination and election of directors, which
order includes a provision that Section 6622 does not apply to the
corporation.

Subdivision (c) is the same in substance as subdivision (c) of Sec-
tion 1600 (General Corporation Law) except that (1) the nonprefit cor-
poration is given five business days to comply with the demand for

XVI-7
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- insvection, (2} the demand must be under oath and state the' purpose of

the inspection and (3) the use of the information obtained is ]limited to

the purpose stated in the demand. The member is required to state in

lhis demand a purpose reasonably related to such member s interests as a

‘metibet 'afid the burdet Is on the mewber to establish the required rela-

~-tionship.. See Section 6650{a).  An injunction would be an appropriate

remedy to prevent use of the information obtained for a purpose other
than the one stated in the demand. e
Subdivision (d) 18 based on subdivision (a) of Section 1600.
Subdivision (e) permits the nonprofit corporation to seek.judiciel
relief where the nonprofit corporation is unable to comply with subdivi-

sion {d) within the time specified in that subdivision or where the

- -nonprofit corporation’ seeks to impose just and proper conditions on the

. exercise of the rights granted by Section 6622. . Subdivision (e) also

permits an authorized member to seek a postponement of a previously

'-noticed meeting of the members where ‘the nonprofit corporetion has not

timely complidd with subdivision (d) or a'court order made pursuant to
subdivision (e). Compare Section 6650{a)(power of court to .Jmpose just
and proper conditions when member seeks to enforce right of inspection).
In order to obtain a postponement of a membership meeting, ‘the author-

ized member must have made a "proper"” demand undér subdivision ‘(d),

. ineluding .payment; or -tender; of the charge specified in-that subdivision.

W

T sion (b) of qection 1600.

_Paragraph (2) of subdivision (e) is the same in substance as a portion

of subdivision (b) of Section 1600 except that the court is given dig-
cretion under subdivisfion (e) whether to order that the méeting ‘be
postponed. B ,

h Subdivision (f) is the same in substance as a provision of subdivi~

: l_:,.‘ g

...... R : Lopneat
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¥92/902 § €623

%ot Approved Aoril 1976

SRS SIREEES

§ 6623, Application of article

A k I3 g

6623, This article applies to any domestic nnnprofit corporation
. EU -3 17
and to any foreign nonprofit corporation keeping its record of members

R

or a duplicate therecf in this state or having 1ts principal executive

office 1n this state.

Pk

Comment. Section 6623 is the same in substance as the last sen~
tence of subdivision (d) of Section 1600, 'The application of this ar=-
ticle is not limited to foreign nonprofit corporations deseribed in

Section 6623. See Section [provision compatable to Sectfon'2115].

PR,

Policy Issue

Should this section be phrdsed like Sectian 6641?

Note. - This section will be coasiderad when pseudo-fo:eign cprpo—
rations have been caﬁsidered.

405/802 5 6624

Substance Tentatively Approved
April 1976

5 6624. Authority of court not limited
6624, (a) Nothing in this article limits the autho:ity of the

court to prescribe a dififerent procedure that includes additional re-
quirements, limitations, or conditions, including a lesser percentage of
voting power to qualify as an authorized member for the purposes of this
article, as the court determines are necessary to provide a procedure
for the nomination and election Lf directors that 1s fair and equitable
in view of the circumstances, practices, and nature of the ﬁdfficular

nonprofit corporation.



3 6624

(b} This article is intended to provide for a right of inspection
of membership records and the solicitation of proxies in connection with
the nomination and election of directors and nothing in this article
‘limits the power 'of the court to permit reasonable access to:membership

records for other legitimate purposes.

éumment. Subdivision (a) ﬁf Section 662ﬁ-recognizes the power of
the court to determine that electoral procedures for directors are
unfair and unlawful and as a court of equity to require the nonprofit
corporation to put into effect such electoral process as the court may
‘ cousider just and proper under the circumstancea of the particular case,
See Braude v, Havenneri,BB Cal. App.3d 526, 113 Cal. Rptr. 3856 (1974),
Subdivision (b) makes clear that this article does not limit the

power of the court to permit reasonable access to membership records for

other legitimate purposes.

" Cross~Refeftence: L e | ;
Court order making Section 6622 not applicable, 5 6622(a)(2)
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405/816 § u630
R (A T : A |

R : Substancé Tentatively Approved
pirdng R & U NN S April 1976 S

Article 3, Financial Records and “‘inutes

‘§ 6630, Inspection of financial records and minutes

6630, {a) As used in this section:

(1) "Financial records” means the books and' Tecords referred to in

.. subdivisions (a) and (e) of Section 6510.

. .:£2) "Minutes'™ means the minutes referred to in ‘subdiévision (b) of

. Seetion 6510.

{b) The financial records and minutes of the nonprbift’ corporation
_shall ﬁeuopen to inspection by any member during usual business hours
upon five business days' prior written demand for a purpose reasonably

'related to such member s interests as a member. fhe written demand

shall be under ocath and shall state the purpose of the inspection.

Comment. Section 6630 is based onsubdivision '{a) of Section 1501
(General Corporation Law). The requirement that the demand be under
oath and state the purpose of the inspection is taken fram Pennsylvania
nonprofit corporation law. See Pa. Stat. Amn. tit. .5, § 7508(b)(1972).
The requirement that the nonprofit corporation be given five business
days to comply with the demand is not found in the comparable provision
of the General Corporation Law, but it is included here to permit the
nonprofit corporation time to determine whether the demand 1s for a
proper purpose and to schedule the Iinspection so that there will be a
minimum disruption of its office personnel.

Under Section 6630, any member may inspect the financial records
and minutes only for a purpose reasonably related to such member's
interests as a member. Under Section 6526, a member authorized in
writing by members holding not less than five percent of the voting
power may obtain a financial statement without the necessity of showing

the purpese of obtaining the financilal statement.



5 0630
Note. The staff has not yet collected the cases construlng the

“‘requirement: that the purpose be ‘‘reasonably related to such member's

interests as a member.” The Comment will be revised to include the
results of this research.

4057842 . L Sl 96631

. ;- Jot Approved April 1976

- 56631, - Avplication of article

6631. This article applies to a domestic nonptofitépP;pp:ation, to
4 forelign nonprofit corporatjion having its principal executive office in
this state, and to any other foreign nonprofit corporatiqp_yi;h respect
"' ¥o books or records actually or customarily located in this state,
Comment . Section 6631 is baged on a-portion of subdivieion (a) of
“+Section 1601 (General Corporation Law). The application of this article

. 18 not limited to foreign nonprofit corporations described in Section
6631, See Section [provision comparable to Sectidn 2115].

T -

Policy Issue:
‘Should this section, be.phrased like Section Gﬁﬁlﬁ

"'Note. This section will be considered when the provigions relating
- to pseudo-foreign corporations, have been considered.

- XVI-i2



405/843 y 6640

Tentatively Approved April 1976

Article 4, -Director's Rights of Inspection. . ...

- § 6640, Director's right to inspect and copy

6640. --ivery director of a nonprofit corporation has the absolute
right at any reasonable time to inspect all books, records, and docu-
ments of every kind and to inspect the physical properfiesjéf the
nonprofit corporation.

Comment. Sectlon 664G is the same in substance as the first sen-

tence of Section 1602 (General Corporation Law), The right to inspect
includes the right to copy. See Section 6610.

4057924 § 6641

Not Approved April 1976

§ 6641, Application of article

6641. This article applies to all of the following:

(a) A domestic nonprofit corporation.

(b) A foreign nonprofit corporation having its principal executive
office in this state.

(c) A foreign nonprofit corporation subject to Section [provision
comparable to Section 2115].

(d) Any other foreign nonprofit corporation with respect to such
books, records, documents, and properties as are actually or customarily

located in this state.

VI-12
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Comment. Section 6641 is gsimilar to the second sentence of Section
1602 (General Corporation Law) except that Section 6641 gives the direc-
tor a broader rizht of inspection with respect to foreign nonprofit
corporations than Section 1602. Unlike Section 1602, in the case of a
forelgn corporation described in subdivision (b} or {c) of Sectlon 6041,
the director may inspect books, -¥ecords, documents, and properties
“wherever they may be located. Compare. Section 1602,

‘Note. This section will be comsidered after the provisions relat-
ing to pseudo-foreign corporations have been considered.

V1i-14



4057925 1 o £ (650

Substance Tentatively Approved
April .976

Article 3. Judicial Enforcement

EEEN -
§ 6650. Enforcement of right of inspection, appointment of inspectors
or accountants i

6650, (a) Upon refusal of, or noneompliance with;'s:proper demand

fqr 1nspeotion, the superior court of the proper county or of the county
N

in which any of the books, records, doouménts, or property-is located
;a§ enforce the right of insPection provided 1n this chapter with just
and proper conditions. When inspection is sought by a member pursuant
to subdivision (c) of Section 6622 or Section 6630, the member has the
bdfdéﬁfof-esteh;ishing that the inspection is for a proper purpose.

{b) The court may, for good cause shown, appoint one or more compe-—

tent inspectors or accountants to audit the books and records and to
- - s

tion if such books,.records, property, funds, and:affairs are subject to
inspection under this chapter. The. court may direct such inspectors or
accountants to report thereon in such manner, as the court may direct.

(c) ALl officers and agents of the nonprofit corporation shall pro-
- duce to the inspectors or accountants so appointed.ellrhooks and docu~
ments subject to inspection which are in their custody or under their
control under penalty of punishment for contempt of court for willful
nonconpliance.

(d) All expenses of the investigation or audit shall be defrayed by

the applicant unless the court orders them to be paid or shared by the

nonprofit corporation.

XvVi-15



§ 6650

uomment Section 6650 is based on Section 1603 (Genéral Corpora-
I:rcicn Law) Section 0650 expands the venue of Section 1603 to include
the county where "any of the"” documents sought are located whether the
nonprofit corporation 1s domestic or foreign. Vhen inspection is sought
by a member, the member has the burden of establishing the right to such
inspection. R
.- Undét’dubdivisidii' (b); the court's power to appoint inspectors or
accountants is in addition to its other powers. - -
" - :Subdividiofis: {¢} ‘and (d) are the same in substancé 4¢ subdivisions
. (b) and {c),. respectively, of Section 1603. s
s Hote, .The staff has not yet researched the case law cpncerning the
burden of establishing “proper purpose," but any relevant cases will be

- referred to in the Comment. The staff has not yet considered the ef-
fect, if any, subdivision (c) might have on the attorney-client privi-

406/230 | 5 6651

Substance Tentatively &pproved
April 1976 S

§ 6651, "Enforcement' of byliw providing procedure: for:c¢ommunicating to
memhers

NERE

6651 Subject to Section 6624, the superior court of the proper

HERTE R !

county Shdll, by appropriate orders enforce the provisions of any bylaw

ERN R e Tl 1.

‘adopted pursuant to Secticn 6621

EREU EEE ST R D

. Lomment. Section 6651, which is new,.is designed.to provide a
clear means of enforcing the provisions of a bylaw ad0pted pursuant to
Section 6621, o pee

S EVISIs : e IR LT e



405/926 & 6652

Tentatively Approved April 1976
denumbered April 1976

§ 6652, Hecovery of reasomable expenses by member or director

6652, In any action or proceeding under this chapter, if the court
finds the faillure of the nonprofit corporation to comply with a proper
demand thereunder was arbitrary and completely without justification,
the court may award an amount sufficient to reimburse the member or
director for the reasonable expenses, including reasonable attorney's
fees, incurred in connection with such action or proceeding.

Comment. Section 6652 1is based on Section 1604 {General Corpora-
tion Law). Section 6652 requires that the noncompliance by the non-
profit corporation be "arbitrary" and "completely'" without justification

but extends the right to recover reasonable expenses to directors who

seek to enforce rights of inspection pursuant to Section 6640,
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406/163

§ 6810,
§ 6311.

§ 6820,
5 6821,
§ 6822,

§ 6830.
§ 6831,

CHAPTER 13. IWVOLUNTARY DISSOLUTION
Article 1. Proceedings by Directors or lembers

Persons who may commence proceedings
Grounds for proceedings

Article 2. Proceedings by State
Grounds for proceedings
tlotice to nonmprofit corporation

Service of process; publication of notice

Article 3. General Provisions Concerning
Involuntary Dissolution
When proceedings for winding up commence

Filing of copy of decree of dissolution




999/324 o § »810

e Tentatively Approved
S April 1976

Renumbered April 1976

CHAPTER 18. INVOLUWTARY DISSOLUTION

VArticle l.h

b Directo: .

Proceed

R T Y

§ 6810,  Persons who may commence proceedings
o galﬂ;ii(a)-&sverifded-campléint:for involuntary ddissolution of a
nonprofit corporation on any one or more of the grounds;gpeeified in
Section 6811 may be filed.in the superior court of the’proper -county by
.. 20y of the following-persons: . S
. (1) One-half or more .of the .directors:.in office. -
. (2) Members holding one-third. or more of: the .voting posiet.
- {3) Any mamber. if-the ground for-dissolution is that ithe period for
which the nomprofit corporation was formed has expired withoutséEténsion
- thengof, or that the charter of a subordinste budy incorporased pursuant
..te the General sNonprofit-.Corporation Law has been surrendéred to;“%ﬁ%en
away, or revoked by the head or .national body granting it. -
. (4) Any other ;person expressly ayghorizeéd to do so in the articles.

(b) At any -time prior: to. the trial of the action, any member of'

r
e

: B el A
credifor may intervene theveina - :

Comment. Section 6810 is the same in substance as subdivisions (a)
.- and (c) of Section.1800. (General Corporation’ Law) except:that the close
corporation concept is not incorporated 1nto Section 6810 and. the. pro-
vision authorizinw any mamber to bring a proceeding for 1nvoluntary

I Y ¥EEH

dissolution whéd the charter of a "subbrdinate body" has been revoked is
.-DeW. See also Corp. Code 3§ 5214(d). co
The term "proper county” is defined in Section 5177. .The.term .
“directors” includes persoms who act in the capacity of directors re-
gardless of the title given to such persons. See Corp. Code § [9300(e)

of old lawli.
XVIii-1
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799/325 § 6311

Tentatively Approved
April 1976

Renumbered April 1976

§ 6811. Grounds for proceedinns

e

6511, The grounds for involuntary dissolution in. a .proceeding
commenced by a person authorized to do so in Section_§819”are that: ;

}(&j°The nonprofit corporation has abandoned its activities for more
than' ovie .yeat. T : ST

(B The nonprofit corporation has an even number of directors, who

are equally divided and cannot agree as to the management of its affairs
so that its activities 'can no longer be:conducted to advantage or so
that there is danger that its property and activities will be impaired
an&’fhé'voting'members are sd:divided into factions that. they cannot
elect a bodrd corsisting of an uneven number-

"(c) There is internal dissension- and two or more factions of mem~-

“bets of the nonprofit corporation are so deadlocked that its activities

can no longer be a@vantageously conducted.
~{d) ‘The members have fatled in an election in whick all voting
power was exercised at two consecutive annual meetings to elect succes-

sors to directors whose terms have expired or would have expired upon

election of thelr successors.

'(é) Those in control of ‘the nonprofit corporation have been guilty

RO
of or have knowingly councenanced persistent and pervasive fraud mis~

fraed

' management, abuse of authq;ity, or persis;ent unfairness toward any

members, or its property is heing misapplied or wasted by its directors

E .
ll.l.‘ By

or officers.

IVIII-2
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(£} The period for which the nonprofit corporation was formed has
expired without extension of such period.

(g) The nonprofit corporation is a subordinate body whose charter
has been surrendered to, taken away, or revoked by the head or national
body granting it.

Comment. Subdivisions (a) through (£) of Section 6811 are the same
in substance as subdivision (b) of Section 1800 (General Corporation
Law). Subdivision (g) is derived from former Scection 2802 and author-

izes involuntary dissolution proceedings when the charter of a "subor-
dinate body" has been revoked. See also Corp. Code § 5214(d).
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,.-April 1976 . N

Renumbetred April 1976 . ..
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diasolving the nonprofit eorporation and annulling, vacating,. oz .foxe "

felting ite corporate existence upon any of the following grounds:
{a) The nonprofit corporation has seriously offended against any

provision of the statutes regulating such corporations.

1 I
(b) The n0nprofit corporation has fraudulently abused or usurped

T
poroy rhes

R R

corporate ptivileges ) pﬁwers.
(¢Y ‘'Trid Wonpratit" corporation has viclated any provision of law by

any act or default which under the law is a ground for forfeiture of
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i (€): The nonprofit”codtporadtidn’ is & stbotdinate body whose charter
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§ €321

Comment. -Subdivisfons (a) through (d) of Section 6820 are the same
in substance as subdivieion {b) of Section 1801 (General Corporation
Law), o o

Subdivision (d) will not apply to nonprofit corporations which have
timely obtained a tax exemption pursuant to Section 23701 of the Revenue
end Taxation Code.

Subdivision (e) is new and allows the Attornsy General ‘tdo commence
proceedings to wind up.a nonprofit corperation whose term of existence
has expired without extension. See also Corp. Code § 3912 (extension of
corporate existence). o o e R .

" Subdivision (f) is‘deffved from former Section 9802 and authorizes
the Attorney General to commence involuntary dissolution proceedings
against a subordinate body" whose charter has been revoked. See also
Corp. Code § szla(d) o B '

J‘ L

999/330 3 6821

e oL, N : . T .
Tentatively Approved
April 1976

Renumbered April 1976

D VO 4

§ 6821. Hotice to nonprofit corporation s o

- 6821, - If the ground of ,the action is a matter or.agt which the
nonprofit corporation has done-or omitted to do that can be corrected by
amendment of-its articles or by other corporate action, such suit shall
not-be mpaintained unless (lJuthegettorney_Generel, at least 30 days
prior to:the imstitution-of;suit,.has given the nonprofit corporation
written notice of the matter.oy.act. done or omitted to be done angd (2)
the nonprofit corporation has failed to take steps to correct it within
the 30-day period or thereafter falls to pursue corrective action.

Comment. Section 6821 is the same in substance as subdivision (b)

of Section 1801 (General Corporation Law).
XVIII-5



¥99/331 g 6822

Tentatively Approved
April 1976

Henumbered April 1976

§ 6822, Service of process; publication of notice

0822, In addition to serving process on the nonprofit corporation
as provided in Chapter 4 of Division 4, the Attorney General shall
publish one time in a newspaper of general circulation in the proper
county a notice to the members of the nomprofit corporation.

Comment . - Section 6822 is similar to subdivision (d) of Section
1301 (General Corporation Law). Section 6822 does not authorize service
by written notice to the president or secretary of the corporation at

the address indicated in the corporation's last tax return as is author-
ized by Section 1301(d).

XVIII~S



999/333.. . G 6830
Tentatively 3pproved _
-, April 1676.: ST
Senumbered April 1976 . . .

el Lk LR W 1 4. o VRN R EA I L i -

[

Article 1. General Provisions Concerning

Vo e

SefAnnt Te Iﬁvﬁluntary Dissbiution =~ T mesii

§ 6830. When proceedings for winding up commence

6833. Involuntary proceedings for winding up a nonprofit corpora-
tion commence when the order for winding up is entered under subdivision

{(d) of Section 7010.

Comment. Section 6830 is the same in substance as subdivision (a)
of Section 1805 (General Corporation Law).

999/347 § 6831

Tentatively Approved
iay 1976

Renumbered rfay 1976

§ 6831. Filing of copy of decree of dissolution

6831. (a) Whenever a nonprofit corporation is dissolved or its
existence forfeited by order, decree, or judgment of a court, a copy of
the order, decree, or judgment, certified by the clerk of court, shall
forthwith be filed in the office of the Secretary of State.

(b} Notwithstanding Section 23334 of the Revenue and Taxation Code,
when the order 1s based on an action for involuntary dissolution brought

by the Attorney General pursuant to Section 6320, there need not be

XVIII-7 .



3 6431

filed in the office of the Secretary of State the certificate of satig~
faction 'of the Franchise Tax Board that all taxes have been paid or
secured.

Comment.u‘ﬁéctinn 6831_i§_tﬁe same in substance as Section 1809

(General Corporation Law).
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4061104
CHAPTER 19. VOLUNTARY DISSOLUTION

Article 1. FElectjon to Dissolve: Revocation

6910, Voluntary dissolution by members

(73]

§ 6911. Voluntary dissoiution by bLoard
§ 6912, Certificate cf electicn to wind up and discolve
§ 0913. levocation of clection to wind up and dissolve
Article 2. Geperal Provisions Concerning Voluntary brissolution
§ 6920. Whazn proceedings for winding up comrence
§ 6921, Supervigsion by court upon petition
3 6922, Certificate of dissolution
§ 6923, Patiticn to court in lieu of filing certificate of dissolution



404/965 5 0910

Tentatively Approved
tiay 1976

e - Renumbered iay 1976

CHAPTEY 1%. VOLUWTARY DISSOLUTION

Article 1. Flection to Dissolve, Revocation

§ 6910, Voluntary disseolution by members

6910, Any nonprofit corporatien may elect voluﬁtarily to wind up”“
and dissolve by the vote of members holding 50 percent or more of the
voting power or suc¢h greater percent of the ﬁdéing power as the bflaws

may provide.

Cbmﬁeﬁt. Saction 69190 is the same in substance as subdivision {a}
of Section 1900 (Gerneral Corporation Law} excéft that Section 6910
allows the articles or bylaws to require an extraordinary majbriéy for
voluntary dissolution. See Corp. Code 5 5155.5 ("bylaws" includes
articles). .

dote. The language “or such greater percent of the voting powver as
the bylaws may provide” should be reviewed after the zeneral provision

comparable to Section 204(a)(5) (proportion of vote required for corpo~-
rate actions) is drafted. '

XI¥-1



4047956 3 £911
Subdivisions (a)={c) Ten-
tatively Approved .lay 1976

Subdivisions {d) & (e) HNot
LHpproved

Yenumbered rlay 1976

§ 6911. Voluutary dissolution by board

65911. Anyrnonprofit corporation which comes within one of the fol-
lowing deecriptions may elect by approvél by the board to wind up and
dissclve:

(a) & nonprofit corporation whicﬁ has been adjudicated a bankrupt.

(b) A nonvrofit corporation which has disposed of all of its assers
and has not conducted any activities for a period of five vears Immedi-
ately preceding the adoption of the resolutrion electing to dissolve the
nonprofit corporatica. . |

{c) A nonprofit corporation which has no members other than the
directors.

(d) A nonprofit corporation formed for a limited period and whose
term of exiéténcé has exvired withcut oxtension of such p;riod.

(e) The nonprofit corporation is a subordinate body whose charter
has been surrendered to, caken awvay, or revokad by tha head or national
body granting ir.

Lomment, Subdivisions (aj-(c) of Section 6911 zre the same in sub-
stance as paragraphs (1)-(3) of subdivision (b} of Seetion 1900 (General
Corporation Law) except that subdivision (c) takes account of the rule
that, when a nonprofit corporation has no wmembers, the directors are
treated as the membars. See Corp. Code 5 5402. Subdivision (d) is new

and parallels subdivision (f} of Section 6811. See also Corp. Code

§ 5912 (extensinn of corporate existence).
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Subdivision (e} is derived from former Section $302 and authorizes
voluntary dissolution proceedings when the charter of a "subordinate

body" has been revoked. See alsc Corn. Code . 5214(d).

4067001 & 6912 -
Tentatively Approved
say 1976 o
Benumbered ifay 1870
§ 5912, Certificate of election to wind up and dissolve

0912, (a) Vhenever a nonprofit corporation has elected to wind up
and dissolve, a certificate evidencing such election shall forthwith be

filed.
(b) The certificate shall be an officers’ certificate or shall be

signed and verified by at least a majority of the directors then in

office or by one or more members authorized to do so by members holding

50 percent or more of the voting power and shall set forth:

{1) That the nonprofit corporation has elected to wind up and

dissolve.
(2) If the election was made by the vote of members, the number of

members voting for the election and that the election was made by mem~

bers holding at least 50 percent of the voting power or such greater

percent of the voting power as the bylaws provide.

(3) If the certificate is executed by a member or wembers, that the
subscribing member or members were authorized to execute the certificate
by members holding at least 50 percent of the voting power.

X1xX-3
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{4) If the election was made by the board pursuant to Section 6911,
the certificate shall also set forth the circumstances showing the non-
profit corporation to be within one of the catezorles described in said
sectiou.

Comment. Section 6912 is the same in substance as Section 1501
(General Corporation Law) except that paragraph (2) of subdivision (b)
recognizes that the articles or bylaws way require an extraordinary
majority for voluntary dissolution. See Corp. Code & 5210, The re-

quirement of subdivision (a) that the certificate be "filed" means filed

in the office of the Secretary of State. Corp. Code 7 5169.

4047967 & 4913

Tentatively Approved
day 14976

( Renumbered fiay 1976

§ 6913. Revocation of e'ection to wind up and dissolve

3915, (a) A voluntary eiection to wind up and dissélve may be
revoked prior to distribution to any assets by the voﬁé of the members
holding a majority of the voting power, or by approval by the board if
the election was by the board pursuant to Section 8911, rThereupon a
certificéte evidencing the revocation shall be signed, vérified and
filed iﬁ Fhe manner prescribed by Section 6912, |

(b) Tﬁe certificate shall set forth:

(1} That the ncnprofit corporation has revoked its election to wind

up and dissolve.



i 6v13

(2) That no assets have been distributed pursuant to the election.
(3) Lf the revocation was make by the vote of members, the number
of votes cast in favor of the revocation and the total number of votes

entitled to be cast by the membershipn,

(4) If the election and revocation were by the board, that shall be

stated.

Coument. Section 6913 is the same in substance as Section 1902

(General Corporation Law).
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404/9568 3 6920

Tentatively Approved
~say 1976

Renumbered lay 1976 g

article 2. General Provisions Concerning Voluntary bissolution

£ €920, When proceedings for winding up commence

6920, Voluntary prbceedings for ﬁinding up the ﬁgnprofit corpo- .
ration commeﬁce upon the adoption of the resclution of members or the
board of the nonprofit corporation electing to wind up and dissolve, or
upon the filing with the nonprofit corporation of a written cousent of
members thereto.

Comment. Section 6920 is the same in substance as subdivision (a)
of Section 1903 (General Corporation Law).

4044972 : ' 5 6921

Tentatlvely Approved
May 1976

Jenumbered .lay 1976

§ 6921. Sgpervision by court upon pétition

6921, If a no#profit corporatinn is in the process of voluntary
winding up, the superior court Qf the proper county, upon the petition.
of (1) the nonproflt corporatlon or {2) nembers holding five percent or
moxre of tne voting power, or‘(3) three or_more creditors, and upon such’
notiée‘to the nonprofit corporation and to othgr persons interested in

the nonprofit corporation as members and creditors as the court way

AIX-5
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order, way take jurisdiction over such voluntary winding up proceeding

if that appears necessary for the protection of any parties in interest.

Comtent. Section 6921 is the same in substance as the first sen—
tence of Section 1904 (General Corporation Law) except that no reference
is wade in Section 6921 to a close corporation since that concept 1is not
carried over inte General ﬁonﬁrbfit Corpor&tion Law.” The term “proper

county' is defined in Section 5177.

599/544 § 6922

Tentatively Approved
say 1976

+ Renumbered :ay 1976

5 0922, Certificate of dissolution

6922. {(a) When a nonprofit corporation has been completely wound
up without court proceedings therefor, a majority of the directors then
in office shall sign and verify a certificate of dissolution stating:

(1} That the nonpreofit corporation has been completely wound up.

(2} That its known debts and liabilities have been actually paid,
or adequately provided for, or paid or adequately provided for as far as
its assets permitted, or that it has incurred no known debts or liabili-
ties, aslthe case may be. If there are known debts or liabilities for
payment oﬁ which adequate provision has been made, the certificate shall
state what proyision has been made; setting forth the pname and address
of the corporation, person or governuental agency that has assumed or

guaranteed the payment, or the name and addréss of the depositary with
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which deposic has teea made or sach crier infermation as niay e neces-
sary to enable the creditor or other person to vhom nayvment is to be
uade to appear anu claiy payment of <he debt or Tiability.

(3) That its bLnovm assete have Loen distribured to mowbers or if
there are ne tombers to the pevsons enticled chereto, disposed of in

conformity with the purvoses of any charicvable roust or the charitable

purpoces ifoxy which “ho noasro ir coon moan ernpanized, wholly

applied ‘or Jdeposited on account of its debts and liabilities, or that it
acquired ro known zssets, os the case ray Le.

(4) That the ronprefic colprrilion ig discolved.

(b} The certificate of Pissclution shall B2 filed. lowever, before
any nonprofit corporation tar=d uader t! : Zank and Corporation Tax Law
may file a certificate of dismclrtion it rhall file or cavse to be filed
the certificate of satisfrorinn of tihn Jrevchico Tox ¥oard that all
taxcs impesed under the 2an™ arnd Cowroverics Tne Loor hava been paid or
secured or tHhiu Do 3974 Wo.as anve boen imnongad,

Cemment., Scoticn 922 4g ghe goame S s onee of Section 1405

General Corporaticn Law) wuuens thar varsurept. (3} of subdivision (a)

recoenizcs the rulel concoerpin: idimnocition o sronerty subject to
charitable cwest.  Zec Goro, Cowe © 7053 Upon filing the certificate
of diegsolution, c¢he tcovporete enictence cessoes,  Corp. Code * 7U81(a).
Thz toard ==w, s Linm of “11%3p the cnrtificate of disselution
required Ly this cocticn, petitica cha suparior court of the proper
county for an crder dﬁclaring-thc cerpovation Aduly wound up and dis-

solved. Jerp. Code © G5237).



4899/540 . 2823

fentatively Approved
ay 1975

Tenunbered gy 1976

wm

0923. VFetition to court in lieu of filing certificate of dissolu-
tion

6823, {a) The board, in lieu of filing the certificate of dis-
solution, may petition the superior court of the proper county for an
order declaring the nonprofit corporation duly wound up and dissolved.
Such petition shall be filed ir the name of the nonprofit corporation.

(b) Upon the filing of the petitien, the court shall make an order
requiring all persons interested to show cause why an order should not
te made declaring the nonprofit corporation duly wound up and dissolved
and shall direct that the order be served by notice to all creditors,
claimants, and members in the same manner as the natice given under
Section 7032.

{c) Any person claiming to be interesred as member, creditor or
otherwise may apgear in the proceeding at sny time before the expiration
of 30 days from service of the order as provided in subdivision (o) to
show cause and contest the petition, and upon failure to appear such
person’s claims shall be barred.

(d) Thereafter a copy of the order, certified by the clerk of
court, shall be filed in the office of the Secretary of Srate.

Goument, DSection $%23 is the same in substauce as Section 1997
(General Corporation Losr) except that the notice miven under Section

7432 is by mail unless the court provides for notice other than by mail.

Compare Corp. Code § 1807(h){(notice by publication).

T
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404/191

'§ 7010.

CHAPTER 20._ GENER&L PROVISIONS RELATING TO. : DLSSOLUTION

Article 1. Powers of thg Court

Powers of the ‘court in proceeding for- winding up

- Artdcle-2. Avoidance of Bissolution by PyrchaseJI Procedures

§ 7020.
§ 7021,
§ 7022.-
§ 7023.

%7024

§ 7025.

§ 7030.
§ 7031.
§ 7032.
§ 7033.
§ 7034.

§ 7040.
§ 7041,
§ 7042,
§ 7043.

§ 7050.
§ 7051.
§ 7052.
§ 7053.

§ 7054.
§ 7055.
§ 7056.
§ 7057.

§ 7058.

& plication of article .

Avoidance of dissolution by purchase

Stay of ‘codit proceédings -and vaiuation af“meﬁﬁerships
Appraisal. of memoerships_}‘ ‘

Altefnative decrae appeai

Time for payment; transfer of memberships

Article 3. Corporate Activities During Winding Up

Cessation of corporate activities; exceptions
Powers of the board and officers during winding up
Notice of winding up

Filling a vacancy on board of directors

Petition to determine or appoint directors

Article 4. Presentation of Claims

Time to present claims; notice to creditors and claimants
Holders of secured claims
Unmatuered, comtingant, or disputed claims

Time to commenca sults on rejected claims

Article 5. Distribution of Assets

Distribution after payment of debts
Adequate provision for paymeant of debts and liabilities
Return of assets held on condition

Disposition of assets held on trust or by charitable
corporaticn

Distribution among members or in accordance with bylaws
Hanner of distribution
Plan of distribution of securities or assets in kind

Deposit of distribution to creditors, members, and other
persons

Recovery of improper distribution to members



- Article 6. Cessation of Cotpbfate Existence -

§ 7060. Order declaring nonprofit corporation duly wound up and dig-
solved .

§ 7061. Cessation of corporate existence, continued existence for
some purposes :

§ 7052. Suits against dissolved nonprofit corporation

Article 7. Conditions for Dissolution of Regulated
: Nonprefit Corporations

RN

§ 7670. Conditions for dissolution of regulated nonprofit corporations

wife



368/255 § 7010

N T S I

N Substance Tentatively Ap—
R T T P - proved May 1976 .

L “ L
B O

. P ~CHAPTER 20.. GENERAI; PROVISIONS RELATING TO DISSOLUTION. .

Article 1. Powers of the Court S A S

EE IS e

§ ?010. Powere of the court in proceeding for winding up

g T e e . :
?010 When a complaint for involuntary dieaolution has heen filed

ot when the court assumes jurisdiction over a voluntary winding up pro—
) f- \-‘P-‘-"“ ‘ - . -

ceeding pursuant to Section 6921 the court nay. ’

(a) Appoint a receiver 1in the manner provided in Chapter 5° (com—

e

mencing with Section 56&} of Title 7 of Part 2 of the Code ‘of Civil Pro-

cedure to take over and manage the affairs of the nonprofit corporation

and to preserve ite property either before or after ‘the hearing and de-
l— Tt ey i
termination of the complaint for diasolution, or to conduct the Winding

,,__ RS S

up, if the court hes reasonable grounda to believe that unless ‘a receiv-

er is aPpointed the intereats of the nonprofit corporation and its s
- :".]{.t I S - [EPVPREE S R . } i
members will suffer S

A R o

(b) Appoint a comniasioner to hear and determine any or all matters

,']_H-ll ] v ‘I"""

with auch power or authority as the court deems proper.
-;.l'\‘ ” .I '.'J \

(c) Order the bringing in of new parties as the court deems proper

for the determination of all questions and matters.

7 (d) After a hearing, order that the nonprofit corporation ahall be

B ;_‘-{_ ceal e

wound up and disaolved if cause therefor is shown or order such othé# or
l.,.‘- _"'

partial relief as the court deems proper.v

(e} Appoint persons other than the directors, on good'cause'ahown,
to conduct the winding up or order that the nonprofit corporation be

IRt

wound up by its board subject to the eupervision of the court.

B I )

T T g re !
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§ 7010

(f) Appoint a proviaional director if the proceeding is for 1in-

- R 1

voluntary diesolution~and the ground for the complaint i3 that there is
a deadlock in the board as set forth in subdivisfon (b) of Section 6821.
(g) Fill:any: vacancies cn. the board which the directors ot members

are unable to fill.

(h) Remove any director if the director is unable to act or has

"| - P v Doy L

been guilty of dishonesty, misconduct. neglect, or abuae of'trust in

L B TS E R A i R i . e

conducting the winding up.

TR s : .- . . ) L o ‘f‘e"

g ,
{1) Enjoin for such time as it considera proper the reelection of a

g RN WYL RS S
director who has been removed.
-3 7 -e . . Y .".']
(j) Order an election to fill the vacancy caused by removal of a
director.
F L o N 4 . " Lo E RN

(k) Appoint a director in lieu of ordering an election to fill the

! Ko " 1. PR RN ‘ .
vacancy caused by removal of a director, which appointed director shall
crpperd : Tl S Sonolugacl T
serve until the next annual meeting of members or until =& succeseor is
T . e - FIEE S A
elected or appointed
P IO S st ¥ SR

D Require proof of all claims and demands against the nonprofit

-

corporation, whether due or not yet due, contingent unliquidated. or
Seeocbup i i Y L J-.n-,..- UL
sounding only In damages, and bar from participation of creditors and

i

claimants failing to make and present claims and proof as required by

Tt T LA = St DR : - ocd

any order.

. Br e W - r
\ ., A f

(m) Determine or compromise all claims of every nature against the
Mt e e e . Y

nonprofit corporation or any of its prooerty and determdne the amount of

R e,

money or assets required to be retained to pay or provide for :he pay-

ment of claims. .
(n) Stay the prosecution of any action or proceeding against the
RIS W DS & %' : ey ey -

nonprofit corporation and require che parties to present and prove their

i - B S AT S U a0

claims in the manner required of other creditors.

xx-uz s



§ 7010

fo) Betermine dhether adéquate provision lias been ‘hade for payment

or satisfaction of sll debts and lisbilities not actually paid

VIO -

{p) Determine the rights. of members and of sll classes of members
in and to the assets of the nonprofit corporatidn. R ooty

(q) Receive, file, hold hesrings on, and allow, disallow, or “sectle

intermediate or final accoynts of the directors or other persons ap-

pointed to cofiduct the winding' up.
. LR
(r) pischarge the directors or cther persons appointed to’ conduct

the winding up from their duties and liabilities. B
" {8) Order the withdrawal or teérmination of involuntary proceedings
to wind up, and dissolve, subject to Such conditions for the proteccion

of members and creditors as the court deems proper.

o

(t) Order, upon the' allowance 'or settlement of 'the final acqounts .

of the directors or other persons sppointed to conduct the winding” up 2

[

and upon the derermination that the affairs of the nonprofit corporstion
are in condition for it to be dissolved, that the nonprofit corporation

has been duly wound up”and is dissolved as provided in Section 7060.

r

{u) Make such other orders and grant such further relief as the J

court deems proper.

Comment. As Iin General Corporation Law, Section 7010 applies both
to involuntary dissolutfon proceedings (see Corp. Code § 1806) and to
voluntary proceedings where the court has assumed jurisdiction (see
Corp., Code § 19G4). Subdivision (z2) of Sectlon 7010 is similar in
substance to Section 1803 {General Corporation Law) and the second
gentence of subdivision (c) of Section 1801, Subdivision (a) of Sectionm
7010 recognizes the "inherent" power of a court of equity to appoint a
recelver with notice, or without notice if "imperative necessity” is
shown, either to wind up the affairs of the corporation or "to preserve

its properties, and, where possible, continue its corporate functions."

XX-3



§ 7010

See Misita v, Distiliers Corp., Ltd., 54 Cal. App.2d 244, 250-252, 128

.+P. 247 8BB21 U(1962). T &' recelvetr is appointed &x parte, the court
must requirevthe“applicant-towfutnish an undertaking asg prescrtbedvin
Section 566 of the Code of Civil Procedure Before entering upen his
duties, the receiver nust furnish an undertaking as prescribed in Sec-
tion 567 of the Codé of Clvil Procedure. —~ = T S
v, - Subdivisdon, (da 1s-the;same ip gubstance as a portion of; Section

180& and the first sentence of subdivision (c) of Section 1801 but au-
thorizes other or partiel relief" in all cases not merely ‘those 4
brought by the Attorney General. -An ordér-made’pirsuant to subdfvision

1?5(93_thet1tne=nonproﬁit.cnrpuratien ghall berwound up and:dissolved 1is
appealable. See Reynolds Y. Special Projects, Inc‘, 260 Cal. App Zd
496, 499-501, 67 Cal. Rptr. 37& (1968)

meaio o Sibdivision té) is thé sate in ‘Substance as the first'éentence of
.. .8ubdivision (b} of Sectiom 1805. . . .:.

Subdivision (f) is the same in substance as _the first sentence of

Section 1802. If the court appoints a provisional director pursuant to
* gibdivisfon {f), ‘such director is sub}édt to Seétionm 5343 (qualifica—
_.tions .of provisional diregtor),.5344 Lrights,and-powers-ef provisional

director), and 5345 (compensation of provisianal director) o

poe Lte

Subdivision (u) is the same iIn substance as a portion of.Section
U804 et e k SRR
: Suhdivisions (h), (c), and(g) through (t) are.the game in sub-

stance as Section 1806 )
T NS % B¥ S

-
Lo
s

.,
-
"
i
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405/971 § 7020

R Tentatively Approved
“May 1976 T
Renumbered May " 1976

. et

:Article 2. Avoidance of, Dissolution by Purchasg; Procedures -

o

sr?OZG. Application.of. article . .-

. 7020. The provisions of this .article do'not apply tdAa:haﬁpfafit

N

‘corporation which is grgenized-for charitable purposés. -

Phoos

Comment. Section 7020 is new and provides that.the sthtutory buy~
out procedure of thig article docs not -apply to a charitable nonprofit

éorporation.

405/972 § 7021
Substance Tentatively Ap-
proved May 1976
Renumbered May 1976

§ 7021, _Awpiégnge'of digsg%ut}qg by pu;chase{ Y
f:;;t.iézi} '(a}‘Subjéct to any COnE%éry'Bgévision in tﬁ;nglaws;‘iﬁiiﬂy
proceeding for voluntary or involuntary dissclution initiated by the
vote of members representing a majority of the voting ﬁower, the non-~
profit corporation or, if it does not eclect to purchase, any membgg or
members {the "purchasing parties") may avoid the dissolution of the
nonprofit"cérpothtibh-ﬁﬁdjthe appointment of any receiver by purchasing
for cash the memberships.owned by the members initiating the proceeding

(the "moving parties") and by the members described in subdivision (d)

at thelr fair value. .



§ 7022
{b) The fair value shall be determined on the basis of thé liquida-
tion value but takinéjinéo account the possaibility, 1if any, of sale of
any business condticted by the nonprofit corporation as a going concern
in a iliquidation. In fixing the value, the amount of any damages re-
sulting 1 the isitiarion of the dissolution 18 a breach by any moving
party or parties of an agreement with the purchasing party or parties

may be deducted: £rom.the amount:payable to such moving party 'or parties,

uniess the ground for dissolutlon is that specified in subdivision (e)

ST

R

of Sgction 681}.
| .. {e) Thefelecgioﬁ of the nonprofit. corporation to purchase may be
made by the approval of members holding a majority of the'@otihétﬁéaér
excluding the voting power of the moving parties.

(d) If the nonprofit corporation elects to purchase, the members
who did not approve the purchase may elect to have their memberghips.
purchased by the ndné;ofit corporation at thelr fair value in fhéAéame
'ﬁﬁnﬁé£ﬂééﬁfﬁé.meﬁﬂérshiﬁs owned by the moving parties.

é;égenf. Séctio&t§021 is the same in substance as subdivision (a)
of Section 2000 (General Corporation Law).

Wote. The staff has'ndt yet considered how the riphts of vreditors

may best be protected when corporate assets are used for the purchase of
" memberships. '

(R B S

&05!9773_ - | _ o ) § 7022

Tentatively Approved
May 1976

P S el o Renumbered May 1976

§ 7022. Stay of court proceedings and valuation of . memberships :i:

7022. (a) If the purchasing parties elect to purchase the member-
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§ 7023

St

ships of the moving parties, ‘are unable to agree with the moving parties

upon the fair value of such memberships), and give bond 1t a-suffieclent
RIE LediailT e

amount to pay the recoverable expenses (includiag reasonable Bttorney's

': !.J - '

' fees) of the moving part;es, the cotrt upon application-of the purchas-

ing parcies shall stay the winding up and dissolution proceeding and
> EEY JEN
shall proceed to a9certain “and fix the fair value of the memberships of

the moving parties, CuHIW

" (b) The putchssing parties may make the application refetred to in
suidivisiénh(a) either 1n the pending proceeding or,-in-the case of .a
voluntary dissolution proceeding over which the court has not taken

jurisdiction, in a proceeding initiated in the superior court of the

proper county.
P
‘Gomment. Section 7022 i1s the same in substance as subdivision (b)
of Section 2000 (Ceneral Corporation Law). The term "proper county” is

definé&ain‘Sécxién“5177;

Dy N

1"&'85/97&1 TR - o Tt ' o : § 7023

ToaTE b a e . D i Tentatively Approved -
‘ ' 7 May 1976 AR

Renumbered May 1976

'§.7023.  Appraisal of ‘metberships. . ...

7023, (a) The tourt shall appoint three diginterested appraisers
toféﬁpraise the fair-value 6f the memberships of, the mpving, parties, and
sﬁali‘ﬁSRe aﬂ'ﬁfder-reférring the matter- to the,gppraise:a_gg appointed

for the purpose of ascertaining such valve, .



PP PR

§ 7024
(b) Therqrdgy_shg%; prescribe the time and manner of producing.
’evidence, iftevfgppcgniérgequ%rggﬁ
V.ﬁ_‘ (c} Thevaqgrd qf‘;he appra#sers‘or_pffa majority. of them, when
;fconfirmed by tbg court, shall be final and conclusive upon. all parties.
(d?lThgﬁpﬁrchaaing pgrties shaLl pay,tbe app;aipgr's_iepgﬂgnd,other

......

~ costs of:;he appzaisal, if any, unless the courk for good. cauge erders

otherwise.

. Comment,. - Section- 7023 is.the same in substance & the first three
sentences of subdivision (c) of Section 2000 (General forporarion Law).

405/975 § 7024

o T ‘ Tentatively Approved
R .. . b cne. . May 1976 ¢ &

Renumberéd “May “1976+ 177"

§ 7024, Alternative decree; appeal

7024, (a) The court gshall enter a decree which shall provide in
the alternative for ‘winding up and dissolution of the nnnprofiélé;;ﬁ;ra-
tion:unless'payﬁeﬁf”iggmade for the memberships within the time speci-
fied in.the dectee..-énl

(b) If the purchasing parties do not make payment for the member-

anpd :the surety.ox sureties.oh the bond .for the amount of the ‘expenses
-{ingluding reasonable -atterney’s.fees)i:of the moving parties.’ ~The court
..ghall have jurisdiction to render.such a judgment whether or not the -

pending proceeding is dismigsed. . . wcletriesa



§ 7025
(c) Any member aggrieved by the action of the court may appeal

therefrom.

Comment. Section 7024 is the same in substance as the last three
sentences of subdivision (c¢) of Section 2000 (Gemeral Corporation Law)
except that the last sentence of subdivision (b) I8 new. See also Code
Civ. Proc. § 1032(b). |

405/976 § 7025

Tentatively Approved
May 1976

Renumbered May 1976

§ 7025, Time for payment; transfer of memberships

7025. (a) If the purchasing parties desire to prevent the winding
up and dissolution, they shall pay to the moving parties the value of
their memberships ascertained and decreed within the time specified
pursuant to Section 7024, or, in case of an appeal, as fixed om appeal.

(b) On receiving such payment or the tender therecf, the moving
parties shall transfer thelr memberships to the purchasing parties.

Comment. Section 7025 is the same in substance as subdivision {d)

of Section 2000 (General Corporation Law),



368/258 C § 7030

-Substance Tentatively Ap-
proved May 1976

Renumbered May 1976

srtieieHB. Cotporate Activities During Hindigg Up

i I '."a - o

§ 7030.

BYi gyl

LS

Cessation of co orate activities‘ exceptio

- 7030. The nonprofit corporation shall ceese to cerry on its activ»
Lo T

itips exeept to the extent necessary for the beneficial winding up o

;,,

thereof and except during sueh period as the boerd may ‘deem necessary to

K

preserve. the jponprofit corporation s goodwill ot SOing concern vslue o

pending a sale of any business conduoted by it, of its assets, or both;

in whole or in psrt,‘under either of the following eonditions.:ﬁ'

(a) When a proceeding for winding up has comnenced.

i

(b) Exeept as otherwise provided by law, if the tern of existenCe t
for which the nonprofit corporstion was orgsnized expires without re=

newal or. extension thereof.

.. Comment,. Section 7030 is the same in substance as. the first sen-
tence of subdivision (c) of Section 1895 (Genersl Corporation st), the
first sentenoe of subdivision (c) of Section 1903, and'a pottidam of. Sse—
tion 1906 except that Section 7030 .expressly authorizesgp:eaervetion Q{

- going ‘concern.value after expiration of the corporate term of e;istence.

In csses‘where subdivision (a) applies, involuntary proceedings for
winding up commence when the order that the ﬁonprofitieorporstion*shsll
be woimd’ tip ' nAd- d15861¥ed 18 entered {(Corp. Code § 6830), and voluntary
proceedings for winding up commence upon the _adoption of the resolution
to. dissolve or the filing of members congent thereto (Corp. Code § 6920).

In cases ‘where subdivision ®) aPPlies, the expired terin of cor-
porate Existesee may be extended under-.certain clrcumstances. See Corp.
Code § 5912. 1If the corporate term is not extended, the nonprofit cor-
poration may be wound up volunterily (see Corp Code § 6911) or involun-
tarily (see corp. Code §§ 6811, 6820). ' ' S
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368/259 TR § 7031

Tentatively Approved
Hay 1976

Renumbered May 1976

R R

§ 7031. Powers of the board and officers during winding up

?031. (s) When proceedings for w1nding up have cpmoenced the

board shall continue to act as a board and shal‘ conduct the winding up
NG . R VR P - PR s
of the affairs of the nonprofittcorporationlonles; otner persons‘sre_
s y C o e i g me - o
Iappointed by the court to conduct tLe wioding up pursuant to subdivision
(e)eof Section ?010. Eﬁ; board shall be subject to the supervision of
1}£h: court in an involuntary dissolution proceeding orrin‘a uolunt;rp.'
dissolution proceeoing.;hen ttefcourt has assumed jurisdiction pursuant
et o1 e R L TN
“to Section 6921. ) l' T
(h) fhe bosrdjor such other.persons msyi”;object to“sny restric;‘
tions imposed by the court:‘erercise-sll their powsrs thro;éh the execu—
tive officers’without Lny o;derrof‘courti e e

ey, RN S 4 3 SRR AL I A A PP B

(c) The board or such other persons shsll have full power to wind

STTE KTVINNE RO Al

up and gsettle the affailrs of the nonprofit corporation, both before and

after the filing of the’ certificste r decree of dissolution. Such

.—1..‘:4 § e B ST R iro .f . e

powers include, but are, not limited to, the following acts in the nsme
--of and-on behalf of the nonprofit: corporation: R S L

(1) Choosing officers snd employing agents and’ attorneys to liqui-

e i R . oot

1
date_or wind up its affoirs..“

. (2) Conducting the activities of the nonprofit corporation Ansofar
as necessary for ‘the disposal oF winding up thereof; '
(3) Ha;inglend carrviog out contracts, ano collecting,'psping, com=-
.promising, and settling debts and-olaims;for¢or against the nonprofit

'corporstion.

(&) Defending suits brought sgainst the nonprofit corporation. ;

XX-11



§ 7031

B UTTE LT R T

(5} Suing 1n the neme of the nonprofit eorporation for all-eums due
or owing to the nonprofit corporation or to recover any of dts property.
(6) Collecting any amounts remaining unpaid on membership fees,

dues, or assessments, and recovering unlawful discributions.

(7) Selling at public or private sale, exchanging, conveying, or

otherwise disposing e% all or any part of the assets of the corporation

{ﬁfﬁf%ggegAiﬂ)aﬁﬁagﬁunffaeemed reasonable by the board without compliance

;,--SQFROESation.

LA

entered (Corp. Code 5 6920)

~w¥ipd{ng yp, settling, and liguidating the affairs of the nonprofit

with the provisions of Section 6001, or (subject to compliance with the
pfsviéibns'hf*ééefisﬁ'ﬁqu), upon such other terms and conditions and

for such other consideration as the board deems reasonable or expedient,

o (8).In general, doing any and all things in the name of the nom-

profit ggrporation which may be proper or convenient, for the purpose of

- L]

corporation.

Pirhnes -

e faCOHmehe;@nsubdivision-(a)rowaeezionw7D31-1a-theisan§¢in;eubstenee

.. A8 a, pgr;ion nf eubdivision (b} of Seetion 1903 and ‘the first sentence

".A.a.

of Suhdivision (b) of Section 1805. Proceedings for winding up commence
?upon the adnption of ‘the résolution for voluntary dissoldtion or the
filing with the nonprofit corporation of the written consent..pf members
.(Co;g”;Code § 6830) or when the order for 1nvoluntary dissolution is

" subdivisien fB) is the sama 1A substince as the’ second senfence of
subdivision (b) of Section 1805. The first sentence of subdivision {c)

.. 18 ;he1same in substance as a portion of subdivision (b) of. Section 1903

except that it 1is mede clear 1n subdivision {c) of Section 7031 that the
boaad's power continues ‘before and aftér the filing of & déecrée of dis-

*Jsoluzinn as-well asi before and after-the filing of a certificate of dis-

solﬂtinn. The eeqond eentence of subdivision (c) is the ‘Same in sub-

stance as Section 2001 except that no reference is made to ptnvieione

XX-12



§ 7032

comparable to Sections 1200 and 1201 or Chapter 13 .of General Corpora-

T

" tion 'Law since such provisions have not been included in the General
*'Nonprofit Corporation Law. =~ ‘

I ~rr:;.365}',2ﬁ2 AR L . o L § ?032 < T

wr e ©+ .= Subdivision {a) Tentatively
Approved May 1976

Db e e T Renunbered May 1976

. Subdivision (b)' Not Ap-
proved

avamy Al - i c [ L % i LT wee T

" '§ 7032, Notice of winding up

7032. (a) The board ahell cause written notice of the commencement
'of the proceeding for winding up to be giveu bv mail to all members and

" fto a11 known creditcrs and claimants whoae addresses appear on. the

I
v v TR

recorda of the nonprofit corporation except under either of the fcllcwb
ing conditions:

“(1) upon abplication and 'good cause shuwn in a proceedidg for in-

e
¥ o HN

rﬂ:rvoluntery dissolution or in a proceeding for voluntary disaolution over
.which the court has-assumed jurisdiction pursuant to Section 6921, the '
‘c¢urf pravides for notice to be’ given other than by mail..' o

‘1 (2) The order for winding up has been .stayed by appeal therefrom or
ptherwiee,nqx,the~prnceeding-or the execution of the ordér has been en-
' joined. _ :i
Vl;;ﬁ (b)ﬂin sny proceeding fcr ;nluntary dissolution or in a proceeding

., for. inuoluntary dissolution when the court has made an order that the

"1 nonprofit corporation shall be wound up and dissolved auch written no-

tice may direct creditors and claimants to make, and pxesent claims and

XK~13



§ 7033 ...

proofs. to the-persen, at the place, and within the time specified in the
“°€i9?‘w,_ o
Comment. Subdivision (a) of Section 7032 iz the same in subBtance
as the second sentence of sqbdivision (c) of Section 1805 (General Cor~-
poration Law) and fhe second gsentence of subdivision (c} of Section 1903

L gxeept that ‘subdiviston “(a) ‘oivel the court the authority’ 6 provide for

s oo notice -othey than by: malk.; ..o v e chyl Liush okocrl o]

N Subdivision {b) is hased on a portion of the first aentence of gub~-
"d1vision (b) of Section 1307. Subdivision (b) 1s permiss:lve. If the
Thotlee’ provided by Sectiloh 7032 ‘does dot: containa direcefon fbr’ﬁrésen—

zzdation. of: claims,. such direction. mist be later provided in:eé separate

notice. See Gorp Code § JO40. .

R vinh FOUAE & iJ"'

Note. The Commission has raised but has no .yes olved  the question of

<S@héther noticé to meétibers shéuld Bé" 1fmited to thése meﬁbers entitled to
vote or share in the assets on distribution. B

g

- A

,,,,, woEe o “,45'..-,‘?i_.4,

.. J. I' \ i [ "= §_ l-\‘-f S T -_.:.)-.! et ETI " o . K J . . LA -4
&051'9??’1 S R AL S N A S S § ?0;3“' IS N e L
Tentativel#‘ﬁpprbwadu?

May 1976

Renumbered May 1976

§ 7033. Filling a vacancy on board of directors

7033. A vacancy on the board may be filled during a windiﬁg up

proceeding in the manner provided in Section 5326.

Comment., Section 7033 i1s the same in substance as Section 2002
{General Corporation Law). The term "vacancy” is defined in Section
[192 of General Corporation Law].

XX~14



4057979 - . § 7034

e LRI oo D il tiaie poe cre r i o Teptatively: Approved -
May 1976

Renumbered May 1996
et lreag el 1 HDOW iyt oo L aT SNIEDGED R piteen o
§ 703&.' Pefition to determine or appoint direétors

Qv
If-a;' 4 k .

?03&. Fhen the identity of the,direccors or their rigbt to hold

- r;‘i‘ oy 5\1‘

office 13 4in doubt, or if they are dead oriunable to=a¢tr‘or they:fall

br refhse to act or their whereabouts cannot be ascertained any 1nter—

. S P

ested persnn may petition the superior ;ourt of the praper county to

Clbe

-idetermine the identity of the directors or, i1f there are no diyectors,

to appoint directors to wind up the affairs of the honprofit: corpora-

" gton, “aftet Hearing upon sudi dotfce to Buch pérsons g thé éourt may
O S AR S LSt T T S L B S S A SO I ISRt T R A PRV RL LR LN

direct. SEIRTINC 0 U AR TR S PR L SR LA

Comment. Section 7034 is the same 1n substance as Section 2003
(General Corporatinn Law). The term "proper county" 1is defined tn
Seéta:f.on'fifl?-l-.-'—;'f AT

t
)
i o
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999/338 § 7040
USRS s Sibiivéton “(a)  Tentatively
T Lhmting o v oen o s Approved. May- 1976 .
I N - B D R ST .ngnu;nhg:ed‘-.ﬁgy lgfﬁu
oy ';'L.‘""-'é:". aTiteg ane . Tt e ot 4, Subdivisdon «{(bY: Not.Ap-
proved

R 2

Article 4. Presentation of Claims

§ 7040, Time to present claims; notics to creditors and claimants
70&0. (a) All creditors and claimants may be barred frdm partici—

:,r,:\-.l e L IS

pation in any distribution of the general assets if they fall to make

Ave, - -
and present clatms and proofs within such time as the court may direct,

which shall not be lesz than four nor more than six months after notice

..r"l.--

has first been given to creditors shd-ciiluints ‘puts lant to- Seetion 7032

i ;ﬂieéi it appears by “aff{davir that theve are no dlaims ‘in which case
thetimelindt may b thrbe months. “IF it s Showt ‘that & creditor or
= claiuant di& ‘Tiot receive ‘notice bacduae of abaen """ ffbm'the sttt or

\.‘.EJJ F
' otﬁer cause, the cOurt may allow ‘2" "claln to be ffi sl or préSenté& at any

time before distribution is completed. SRELERL
2 Xb) /L the motibe. of winding up-given pursuant toSection 7032 did

not contain the statemeﬁtﬁﬁfgéiaéﬁyiﬁrééﬁéﬁ#igigg'fﬁg”of’gegff5€'7ﬁ32,
the board shall cause separate written notice to be given by mail, or by
such other method as the court may provide, directing creditors and
claiwants to make and present claims and proofs to the person, at the
place and within the time specified in the notice. Such notice shall be
given to each person shown as a creditor or claimsnt on the books of the
nonprofit corporation, at such person's last known address.

Comment. Seetion 7040 isTgomgarable to subdivisions (a) and (b) of

Section 1807 (General Corporation Law). Under Section 7032, written no-
tice of the commencement of the proceeding shall be given by mail to

XX-16
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S AN

§ 7041

., members and creditors unless the court provides for notice other than by

mail.: Such notite: may direct creditors and claimants to present claims
at the time and plate specified in the notice (see Corp. Code § 7032)

or,. undet. subdivigion (b} of Section 7040, such notice shall be given

Separately,

T Y 2P

999/339 = o smel

e

. Tentatively Approved
U MayTi9PE Ut o

NS s Slay ot et s v .. Renumbeyed May..1976:....

o o . Ce . AT et e Diebn gee b

. §.J04l. Molders of secured.clafme . . . . ., eeri.

. .. i7041., Holders of secured claims may prove for .the whale deht in

.. @rder to realize any deficlency. If such.creditors fail .to present

J;h_e_i:; _c_lg:lz.nqs,_‘_;_l}eyf‘sl;_al_l be bgrred only as to any.right:to clajm.against

‘Ehg_‘;getggr_ia]_.; assets for any deficlency in the amount realized on their

security. ) P TS R RV

% gomment, - Sectiofi 7041 is the same in substance as subdivision €

of S«_e_,__q_t,ipg._ 1807 (Geperal Gorporation Law). T S AR L

Coigbe s ard

e AR N R SRR
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999/31 . § 7042

Tentatively Approved
May 1976

Renumbered May 1976

?0&2., Before auy distribution 1s made. the annunt of any unma-

N R

tured, contingent, or disputed claim against the nonprofit corporation
-['_' "’L‘?n'

which hao been presented and has not been disallowed or such part of

.;'.__‘..

any soch clain as the holder s would be entitled l:o if the claim were due,
established, or absolute, shall be paid into court and there tenain to
be paid over to the party when the party becomes entitled thereto or, if
the party fails to establish a claim, to be pald over or distributed
with the other assets of the nonprofit corporation to those entitled
thereto; or such other provision for the full payment of such claim, if
and when established, shall be made as the court may deem adequate. A
creditor whose claim has been allowed but iB not yet due shall be enti-
‘tled to its present value upon distribution.

Comment, Section 7042 is the same in subatance as subdivision (d)
of Section 1807 (General Corporation Law).

XX~18



999/344 o § 7043

Tentatively Approved
May 1976

Renumbered May 1976

§ 7043. Time to commence auitl on rejected claims _

e . L - .ﬁ.'..-..

?043. Suits against the nonprofit corporation on claims which have

s

been rejected shall be commenced within 30 days after written notice of

.rejection thereof is_giggn to_the claimgnt., = |

-
]

.. ... . Lomment. Section 7043 is the same in substance as subdivision {(e)
of Section 180? ﬁGeneral Corporation Law) L et e

XX-19



992/928 e § 7050

Tentatively Approved
February 1976

Renumbered May 1976

Article 3. Diatribution:of :Agsets @ i

_after payment of debis

. 10904 (a) After ﬂeusrmining that d11 ‘the’ knuwn débts snd liabili-
tiss of a nonprofit corporation in fhé‘prutess of widhing up havs ‘been
paid or adequately provided for, the board shall distribute 311 tHé

. .. Temaining corporate .assets im the maﬁﬂef“ﬁrafiaéﬁ'iﬁ*tﬁisiarticle.

(b) If the winding up“is by édurt pfoceeding oF sﬁbject to court

supem iaton, the distributiol shall fof bé wade intil after the expira-
., tipn of any ‘period for -the presentatich’ of’ cldims which has bsen;brs— :
. seribed: by order.of -the court, *°¢ ° re vmws S

i-d,,r ".".
K. PR S

"Cbiﬁéht.- Subﬂivision (a} of Section ?050 is the sams in subatance
88, the firet gentence,of Sectiohi2004 (Censial Coriération Law). It
continues the portion of the first paragraph ufffﬁrmsrASséii&n-Eﬂﬁifthat
related to payment or sdsquate_provzsion fqr debts and oh;&gqtions of
thu,nanprﬂiit corporation. ' Psymsnt'ot a dsbt or liability has been
adequately provided for tf the “onditiéns of Seetich 7051 ave satisfied.
For recovery of assets distributed ta membsrs without compliqpcs with
(s Beetian, e SEcticn 7058. :‘ e s g etgne
Lrin Subddvlaton - by is the" samsﬂi;“ssbstance as the seconﬂ_sentence .of
rﬁectton 2004 (Géderal Corporation st) IRV OSSP
zuDis:rﬂbution bf &ssats of a nonprofit gorporatgpn on. disgpluqian
nay " hs nads.only sfter the requirements of Section 7050 are s&tisfied.

Distribution of assets generally ic provided for in Section 7054 (dis~-

tribution among members or in accordance with articles). There are

special rules for assets held on conditicn requiring return {(Section
7052), assets held on trust or by a charitable corporation (Section

7053), and assets held by a subordinate body (Section 5214).

XX-20
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992/927 S § 7051

Tentatively Approved
February 1976

L Renumbered May 1976

§ 7051. Adequate provision for payment of debts ‘and liabilities
7051. (a) The payment of a debt or liebilitz* whether the qhere-

abouts of the creditor is. known or. unknown, has been adequstely provided

1
g

for if the psyment hss been provided for by either of the following
mﬂns- : ;' Ll i -

(l) Payment thereof hss been assumed or gusrsnteed in gpod £faith by

one or more finsncially responsible persons or by the United States

r,. {1fae

government or any sgency thereof snd the provieion (including the

L

financial responsibility of such persons) wag determined in good fsith

and with reasonable care by the board to be adeguste.stﬁtnertiggﬁpgneny

distribution of the sssets by the board pursuant to this article.

B rw.'-'l"s-'-“':t

(2) The empunt of the debt .ot liability hes been deposited as pro=

M

afgfvided in Section 7057. A S R ﬂ‘-<-=u%f:uu

(6) Th*s section does not prescribe the exclusive meens of making
B L B . T R TN

adequate provision for debts and, liabilities. e R

; A
"?fw’cuﬁmeﬁf; Section 7051 is the ssme in substance as Section 2005
{General Corporation Law). It continues provisions applicahle to non-
profit corporstions by form_r Section 5001 through forner Seotion 9800
"Finencislly responsible persons includes financially responsible "

corporstionsa See Corp. Code § 18 (“person" includes "corporetion")
3 - e L . vE R i 5
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4047369 § 7052

... Tentatively Approved
January 1976

e tuuan gulinoate oo+ - ...+ . v . Renumbered.May: 1976 -

cwr§ 70524x: Return-of ‘assets held:éon. condition B S
aru73052. - Assétssheld by a nonprofit cofoofétiooiuponfoonditionire-
quiring return, transfer, or conveyance, which cendition ccewrs. by

“: v ireason-of: the disbolution; ‘shall!be réturned, transferred, or conveyed

“oninaecordance whth such requirements. - o - i awon o w

% Gotment, 'Sectlon 7052 1s few. It is compardble Lo Sééeidn’46 of
the ALI-ABA Model Nonprofit ‘Corporation ‘Act.. :Sectiom. 7052 18 conélatent
_ with the Common law in California and is a special application of the
e genar;i ruIe requiring that the charitable Intént of the d&nor be car-
ried out whefher th{s is necessitated by diasolution of the 1hnnaa
' corporation or for any otHer reaaon.h See In re “Los' éggglea Counfy
Pioneer’ Societz, 40 ¢al.2d 852, aas—sas, 257 P 2a 1 9 (1955}, cert.

denieﬂ 345 u S éaa (1953) S

AL T cple e - H. ; .. e e e
= - . . . ' . - B - Tt B -t 4T e s a sl

:40‘1365.”‘" S R T oo i § 7653 '?—.","..ill" ]
wnd Y T e e - 0D e i A atn e

L e EE R i R e TR N EER RN : substanee Tentat1W1r
It B i FICUR SR s - - Approvea Februaky 49?5

Renumbéred ‘May 197" y
Bty f e o Db U L R T L N Ly T I
rust or by charitsble-corpora-
Adom - g g PR '. B -",-.1 : ;'1-") i : 'l'. :

. -,r:'i‘,\- . T'-q-— o, .o T s T

E ?053» (a)ﬂThose agsets. he&d by. 8 nonprofit corpptation on" a:chari-

" table trubE hnd all of thie assets held by’ s nosprotit’ °5TP°r‘tib“ or=-

ganized fgr charitable purposes shall be disposgd of g dissolution in
2 conformity:with the purposes ofAtheatharitab1E*tt%st;or:tho;ohagitpble

purposes for which the nonprofit corporation was organized.

XX-22



§ 7053 .
;:Tﬁfﬂhxcg?éf%i:?féﬁided in subdivision (¢), the disposition required

in sdbdivisioggéaﬁgshsll be made by decree of the superior court of the
proper county in proceedings to which the Attorney General is a party.
The decree shall be made_sgqn;geEitigefphﬁrefor_yyuEhe;AeggrneglGensrsl
for,&upoahthirﬁg;days&;gqtiee;ththe Attorney Generalaib;,eny;g;sson
concerned:.in.the:dissolution, . . afie ot. e
Lisvaves e} Thesdiaposition: tequired in sybdivision (a) may be made without

the decree of the superior courtrﬁsubjget&;o:the‘rig@;s-ofkgersegsrcon—

».cerned, in the digsolution, if the Attorney General makes s written

EEI B

iv. "watwer of objections,to the disposition.

‘it .
LW e

Cmnuent.E Section ?053 coutinues the substance of the second para-

- -j RE

graph of former Section 9801. The disposition of sssets provided 1in
requiring.re;u:u, trsnsfer, or conveyauce See Section 7052

" 'Subdivision (a) applies both to assets received on express trust
for charitable purposes and to assets received by a charitable cerpors—
tion whether or not on trust. A nonprofit corporaticn organized exclu-
sively for charitable purposes holds its assets in trust for the pur-
poses enumerated in its articles of incorporation even though they were
not otherwige expressly ear-marked for charitable trust purposes when
acquired by the corporation. See, e.g., Pacific Home v. Counif.éi'Los
ﬁnggles, AI Cal 2d &éﬁ 257 P.2d 1 (1953). Whether a nonprofit corpora-

tioq,is deemed to be a charitable corporation for the purposes of sub-
divieion (a} is a question of fact to be determined by referemce not
only to its articles of incorporation but alsc to the manner of conduct-
~oring: its.activities._~8ee, 15 79% Lynch Ye, Spilmen, 6? Csl 2d 251 &31 P.24
m636 62 Cal. Rptr. 12 (1967); In re Los Angeles Countg,?ieneer Society,

+ 40 Cal.2d 852,257 P.2d-1, cert.rdenjed, 346 U. 5. 888 . (195%?ﬂ Chari-
‘,tshle purposes are not defined by statute but 1eft to judieial develop-

ment . i
A Sﬁﬁ&iﬁiﬁi&ﬁé(%T’&isd=h§s'fheiefEEct‘uf:presérVing the doctrine of
7c¥ pres,  Former.Section 9801 wag, silent as to this point, but case law

3

B T . . o .o
LTINS RN o ool 0T Pl S E P N
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- § 7054
= required application of the cy pres. doctrine, .Se2, e.g., In re Vgter-
ans Imia.mt:::!‘.&sJ Inc., 8 Cal. App.3d 90z, 8& Cal. Rptr. 303 (1970);
Het;up.olitag Baptist Chvreh of Richmord, _Ip;:.._ Y. Younger, 48 Cal. App.3d
.. 850, 121 Cal. Rper.. 899, (1975)s oo e
rgie o« Subdivision. (b) continugs the pf’ov:l.aion uf fome: Sectinn 9.8(11 that
:~.F?ﬂ?§:—5§d=§1 coprt dectee of distribution.  The decree 1s, made upay .
;.- Perition therefor by the Attorney Geperal or by .an interested paxty
af,;:etrﬁgo days' notice to the. Attorney Genéra,l. It éhould be nated that,
al;,hqugh the &ttn.rney Geperal is a party to the court prgceeding, the
ultimate reapansibility for the proper. application of the standard of
-+ .. Subdivision (a) rests with the court. - In rg Vetereng' Industries, Inc.,
iL_-,“ X8 PR \ ERTEEN cot e T Ldnenlltal g
bty Subdimm m ime“- I.t.,:m@;s- disposition of charitshle
aséets without court degree.upon waiver of objections by, the Attorney

ralyet

.. Ceneral. A nouproﬂt corporation may seek a court decree even though
.. the itgorney Generﬂl has waived objections, and.the waiver. of objections
J;,ipd,s ﬁ]{y the Attorney. General and not other inl:erest.ed partles, such

.89, tha donor. or. other poteptial distrihutees. .. . . 1. ...
CHRILAT LI i T Gobosi e gt e e R AT TER AL L

L R O N TE TR U TR PR LT B S T SRR LIV SRR ol P

SRS SR A R T T T ool TRny o aam g

T VIR R S STEP O S AT S [ 5 RS RPN O

992/926 § 7054
Tentatively Approved
February 1976
Renumbered May 1976

GV s

{or ;__among members or in accordance with bylaws

*. 7054, Unlews:otherwise provided in this division, assets held by a
nonprofit corporation shall be distributed on dissolution among the
members in accordance with thelr ra met:lva righte therein or d#kposed

*ofriu. suth'other manner as’ may: be provided in the bylaws. <~
Comment. ﬁection 705«’0 continues the substance of that portion of

i the first: pmgrqpll of former Sectioni 9801 that related to-distribution
of assets to members or as otherwise provided in the articles, with the



-

§ 7055

?~addition of a provision permitting ‘provisidn Stherwise in the bylaws.

Sae Sections 5155.5 ("bylaws" inicludes articles)-and 5251 (articles may

';contain provisions permitted in bylaws) For a cbmparable"prnviaion,

see Section 2004 (General Corporation Law) (distribution of remaining
corporate assets’ among shareholiders according to thelr respective rights
and preferences). Section 7054 governs distribution of the remaining
assets of a nonprofit corporation on dissolition unléss'ihe Ghsets’ Fall

* within the tetms of Sectidn'7052'(réturn of assets 'held’oh condition),
17053 (disposition of assets held on trust or by*tharitablé corporation),
"“or 5214 (delivery of hssets held by subordinatk body).i " -

' . Thé respective rights of the nembers are determined by reference to
the bylaws Absent relevant classifications, the property righté of
members dre equal. See Secrion 5401. The bylaws may, however, provide

‘ “a disposition of assets other than dictribution to members.

It should be nbted that, if assets of & nonprofit corporation are

" ddstributable to tiesbers on dissolution, the nonprofit corporation will

" "not ‘qualify for fncome tax exemption ‘under Revenue and Taxatlor Code

Section 23701d or Internal Revenus Code Section 501(é)(3). Moreover,
the memberships will be "securities" within the meaning of the Corporate
Securities Law of 1968 and may not be exempt from the qualification
requirements of that law. See Sections 25019 and 25100(]); see also
California Corporations Commissioner, Release 15-C (May 15, 1970).

Lotk

404/ 359 § 7055

- Tentatively Approved
w1l v Febridry 1976 . '

.Renumbered May::1976

N N T E T

- §:7055,  Manmer of distribution. - . . . T

7055.. - {a)-Unlessithe bylaws otherwise provide,.distribution. of

agsets may be made either in money or in property or secur;ties and

tioelthet! in installments from time to time or as a whole, if this can be

LR 5.
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SFRL

LA0T § 7056

r-done falrly and ratsbly .and in confermity witl the.rights of the dis-

Lrkbutees. . ;. ... HR R T F Y o N 4 Il AP TR R REL [

wpe v (b Rletribution of assets -shall.be made :as:scon as ‘reasonably

TS

i

1" 8¢ ofher dtutribiteds where there Hre o contrary requbie:
anl:. Bylaws, - Where the bylaws .provide. otherwiseythe distribution isinot
made pursuant to Section 7055 but is made :ln ;ccordance with o;hq re-

,'1’*.

.cppaistent. with the beneficial -liguidation of coxporate assets. 'iu

* cotdnt. “‘Section 7055 1s ‘the wime in substance as Sedtion 2006

~tany {Gengral -Corporgtion Lay). - It continues. pmisi;gns' :appIicable::tior non-

profic corpo;gtiona by former Sections 5002 and 5003 through for'ipe'r

-1"-;!7~ LY

E‘;ettion 9800. Section 7055 appl‘.les only to distriﬁutions among members

L

itite In the

el vimte L3N

quirenents of the bylaws.

L N R ARy TEE. A s T LR T R e o T RSP B LN irLiF 4
>3] B R P 1
B0 i bwany il el oAl Jueseeg s qnl Byedn Cvin. i 0]

S rishn ¢m5¥980_-1 Fovey oo v, trpericia nnd oA :,—,(ﬁ;.?-u,srﬁ sk ommraitrnaih

L R L R T I LA O A R R o BNV OT S 5 T‘éhtﬂativ[ely E i;:. ci

P s . *'Mﬂy 197 ey et g
B :3:35,:‘ I i"_‘,{j."r_}'_:'i © Gt l Vi s SR . S |
Renumbered May 1976

wTogentt et VOED smns - T S T30 6 L R L N B S
pd O oabazm e wse Listas Pl CIET g weie 1o s gy

R RS TS b EPIL AN E YRR L -3 SETR "L

rPla of di.str:lbut:l.o af secur:lties or assets 1n k:lng_

PRI -7

... 7036, - (a):Notwithstanding any provision ia the.bylaws far two or

' judre’ tlassel of ‘membership with one’or mote clusies’ of n&!ﬁbersﬁlfv having

+ B
ot T ;t,z. e ‘q-

.3 liquidatim preference payable :Ln cash upqn distribntion of the as~

~88L8,: 8 planrof distribution.of any. assets other than meiiey. ghidl;t,pro-

A e dag tha‘t suéfr disthbi.mon ia 1n iompleté ot parﬂu saﬁi}dfé‘cﬂﬁion of

i onsi 55 OIS SRS PR L A v, e

th& members rights pursuant to such liquidation prefgrenca mﬂv be

s 3 R ) ¢

adopted 1if approved by the board and by the membexrs of each class: re~

gardless of any limitation or restriction of voting rights.

XX 26



§ 7056
5. {b).A plen of distribution éﬁlaﬁproﬁ@dﬂéhili“he:Limdingmmh all the
members except as provided in subdivision {(c). The baﬁfa-§ﬁ$11 cause
¢ :..Dotice.of the adoption of the plan‘to be givén by méil within 20 days
_QIQer‘itgﬁadoptidﬁ:tb'allimembersfﬁéviﬁg-aﬂltqﬁidaﬁioﬁ&préfé;éﬁce.

(c} Members having a liquidation preference whe: diﬁsent from the

(AN

o . Pplan.-of distribution are-dhtitled to bé paid the amount of their liqui-

i T

"f’&ation prefetence in’ cash if they file written demand for paymgnt with
‘|€ the nonprufit‘corporation within 30 days after the date of ‘malling of
.M?;” the‘nntice of- the adoptien of the plan of diatribution, unless ‘the plan
‘of distribution is abandoned. The demand dhall state the membar
liquidation preference and the amount of the caah distribution to which
the member is entitled.
(d) If any such demand for cash payment is filed, the board in {its
discretion may abandon the plan without further approval by thé member-
_ ahip, and all membera shall then be entitled to distribution according

to their righta and 1liquidation preferences.

Comment. Section 7056 is similar to Section 2007 (General Corpora-
tion Law). Under Section ?055, distribution of assets. mayibe made "in
property or ‘seciirities” £ 1t can be done "in conformity with the rights
of .the distributees.": Sectiod 7056 contemplates that the articles or
bylaws may . provide for more than one.claes of~membersh1p, ‘with one class
having preferred rights on distribution payable in cash and authorizea

| a'pracedure for distribution 1n kind motwithst&nding such a provision in
the articles or bylaws. : See Corp. Codé § 5155.5° ("bylaws" includes
..  articles). The requirement of approval "by the members: of eath’ class"
B mltmeans approval by majority vote unless a greater propor;i@n is xequired
by ‘the atticles or by any voting agreement. Corp. Code 5 [152 of Gener~

al. Corporation Lawl, - . ¢ G bmo @ enoond e

RS
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404/358, § 7057

.. Tentatively Approved
e February 1976 :

. ;uRenumbered May 19?6

T N N I, T
T S R e A S L L Lrainoo,

:$.7057. Deposty of ‘distributfon to creditors, méibers, ‘and othéf per-

sons

7057. (a) This section applies to a creditor, member, or other
person entitled to assets of a nonprofit corporation in all of the fol-
lowing cases:

(1) The pefédn 1s unknown or fails to accept a payment or distri-

o blithomh o

1{2} The petsoﬂ t:annot be found after diligent inquiry.
(3) The existgm:e or amount of the person's claim 1s contingent,
contested, or not determined.
(4) The gvnsrehip of the pefsen's mmberehip, 16,4x dismite:

(b) Ta éhses described in subdivision. (a), the menpbafit corscra-

©_tioj'may déposis the payment of distribution of, the ‘miximum,amewnt of

. . the claim with the State Treasurer or with a hank or,tfust, compsiy in

. thig sfete'in trust for the bemefit of ithe persci lavfylly eatitled

-, ‘thereto, The paymént or distribution shall be paid over by ‘the deposi-

. fary to the lawful owner, the owiey's, representative, oy ssighs upon

. satisféctpryproof of title. . Lo L wl, e an

B

./(s) Pot the purpose.of providing for' the trapemittal, receipt,

..: 'ggqo@htiﬁ.t{_g'“"fbr, claimipg, management, apd invéatment .of all amotnts

. be_recqveréd in the manner prescribed stherein. *... 7

. _dia_pqg:lr_ggq;fi_jg ‘the State Treasury nnder ﬁhéf'ﬁ;tfgivj.s'ilofgﬁ_gé_fﬁ,js_'ﬁﬁdiﬁs:'ibn (b)),

‘the deposit shall be deemed to be paid or delivered for déposit.in the

. State Treasury under the p:Qwéiéns‘qq‘{ ';::tinfﬁt'er;;‘}? "{commencing with Sec-

tion 1500) of .Title 10 of Part 3 of the Cadé of C1vil Procedufe and may

R
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§ 7058

; Comment. .Section 7057 is the same in substance as Section 2008
{Ceneral f:nr'pb‘r’at‘idﬁ Law). Subdivisions (a) and (b) continue provisions
applicable to nonprofit corporations by former Sections 5009 and 5010
through former Section 9800. Subdivision {c} continues provisions
applic.able to nonprof:l.t corporations by former Section 5011 through

- H:""’former Sect:lon '9800. e ML LT AT o -a.:' S
* arl
! + i A 3
Y L § 7058

Not Approved See Minutes

) Lo ‘ o Tentat:lvely Approved
A mnme s Lt s T T May J8P6
Sebiams el miel o o e o T : Renmnbered May 1976

§- 7058., Recovery of improper. distribution to members . =

v i 7058 (a) -Whenever .in the p:oce‘sq‘__}?g_,_.y:[:gd;lqgr up a nonprofit cor-
-poration.a disgribution .of asgets has been made, otherwise that} under an
.- order of gourt, wighout prior payment or adequate provision fo_l:::payment

- ~of: any.of the debts and 1iabilities .of the nonprofit. corporation, the

te q. amount so.improperly distributed po say member may be recovered by the

¢ o nonprefit corporation.. . Any of Such members may bej,___ljo:;l.:ged__asr _ﬂgfenﬂants

LA

in the same action or brought in on the_.pot?,?n; ofanyotlte: Ect_ﬁf_gndant.

- (b). Suit. may be brought. ;in;_thg_‘; name __pf_l.-_the npng_:;o_f_it corporation by

- -one or .moTe. creditors of the .ngnprgfit..cgﬁggfatioq,“ Fh}athe_l:_- or not they
- subdivision (a). aaainst.-m-x?ra 81l :me.**!ke_ﬂ %%-P%%‘.’i.-ﬂ%=,EhE.,#§“,Fib"t1°n-
1.4c) A.member who gatisfies a .liability under this. sect:lnn has the
right of ratablecontribution from other m’emb?rasimila;ly 1.:II:§b1e. A

member who has been compelled to return to .thsra' nonprofit corporation
LR TR R Tk sl
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§ -7058
more than the member's ratable share of the amount needed to pay the
debts and liabilities of the nonprofit corporation may require that the
nonprofit corporation recover from any or all of the other members such
proportion of the amounts received by them upon the improper distribu~
tion as to give contribution to those held 1iable under this section and
make the distribution of assets fair and ratsble, according to the
respective rights of the members, after payment or adequate provision
for payment of all the debts and liabilities of the nonprofit corpora~
tion.

(d) As used in this section, "process of winding up” includes pro-
ceedings under Chapters 18 and 19 and also any other distribution of
assets to members made in contemplation of termination or abandonment of
the corporate activities.

Comment, Section 7058 is the same in substance as Section 2009
{General Corpo;ation Law). It continrues provisions applicable to non=-
profit corporations by former Section 5012 through former Section 9800.
Although a nonprofit corporation may make distributions to persons or
groups other than members (see Sections 7052-7054), Section 7058 1is
limited to recovery of distributions made to members.

The remedy provided in subdivision (b), allowing creditors to sue
in the name of the corporation for improper distribution to members, is
not exclusive, and the creditors may pursue any other remedies afforded
by law.

The directors may he liable for improper distributions to members
or other distributees pursuant to Section 5374. For the obligation to
pay or adequately provide for debts and 1iabilities, prior to distribu-

tion, see Section 7050. Adequate provislon for debts and liabilities 1is
defined in Section 7051.

Note. The staff has not yet drafted provisions relating to the
1iability of directors.
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404/300, § 7060

e o Sub tance Tentatively Ap~
e Rt e . .-prowved May 1976

e e o _h:_%Renuyoered May_lg?ﬁ

™ -
4

.~u Article 6. Cessation of Corporate Existence

uhﬁ ?Dﬁp‘. Order declaring nonprofit corporarion duly wound up and
T dissolvéd S . S ‘

E Ty

. 7060 The ordar authoriznd in subdivision {t) of Sectiow 7010

-." [Sa
Kl I [N
R R [

shall. deqiare. o C ity e

VT

R T

(a) That the nonprofit corporation has been duly wound up.
(b) That any tax or pena_ty dun under the Bank and’ Corporation Tax

'

Law hae been paid or oecpred or thar no aueh tax, or penalty is due, and

il J

that its other known debts and 1lisbilities have been pald or adequately
provided for, or that such taxes, penalties, debts, and liabilities have
been paid as far as its assets permitted, as the case may be. 1If there
are known debts or llabilities for payment of which adequate provision
'ﬁﬁhe%rgegﬁféeﬂei5the7order shall state what provision has been made, set-
tingﬁforth-the,pame‘eod address of the corporation, person, or govern—
mental agency that has assumed or guaranteed the payment, or the name

and 1address ‘of the. depositarv with which deposrt has been made or such

other Information as may be necessary to evaole the creditor or other

s P

person to whom paymant 1s to be made to appear and claim payment of the

debt or 1iab111ty.

Loy,

(c) That all knowu ‘assets have bsen distribited to memberd, dis-
posed of 1n conformity with "the purposes of the 'charitable frust or the
charitable purposes for which the nonprofit corporation was rrganized

L0 Fainl fr

or applied on acoount of the nonproF{t corporation s ‘debts and 1iabili-

e

ties.
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§ 7051

(d) That the accounts of directors or other persons appointed to

conduct ‘the winding up have been settled and that they are discharged

from their duties and liabilities to creditors and members.
(e) That the nonprofit corporation is dissolved.
Comment. Section 7060 is the saie in substance as paragraphs (1)

through (4} of subdivision (a) of Section 1808 {General Corporation Law)
except that Subdivision (c} of Section 7060 takes into account that as-

. -sets held on charitable trust shall be disposed of on dissolution in

conformity with the purposes of such trust or the charitable purposes
for which the nonprofit corporation was organized. See Co;p: Code

§ 7053, ' ‘ i :

..., There.should be no tax or penalty due under sybdivision (b) for
nonprofit corporations which have timely obtained a tax exemption pur=-.

suant to Section 23701 of the Revenue and Taxation Code

[
T i

T Substence'TenteEivelﬁ Ap-
: proved May 1976 _
Renumbered Hay 19?6

§ 7061, Cessation of corporate existence, continued existence for
. :S0Me purposes . . :

‘?pﬁl. . (a) Except as provided in this section, corporate existence

shall cease (1) upon the making of the order pursuant to Section. 6923 or

-.Section 7060 declaring that the nonprofit corporation is dissolved or

.. {2} uppn the filing of the certificate of dissolution pursuant to Sec-~

. tion 6922,

.{b} A nonprofit corporation which is dissolved nevertheless. con-

tinues to exist for the purpose of winding up its affairs, prosecuting
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§ 7061
. and defending actions by or against 1t, collecting and discharging ob-
ligstions, disposing of and conveying its property, and collecting and
dividing its assets.

{c) A nonprofit corporstion which is dissolved nevertheless con-
tinues to exist indefinitely for the purpose ofrbeing sued in any quiet

title action. ) .

| (d} No action or proceeding to which.a.nonprofit corporstion is a
psrty abates by the dissolution of the nonprofit corporstion or by rea-
lrson of proceedings for winding up and dissolution thereof

(e} Any assets insdvertently or otherwise omitted from the winding
uo continue in the dissolved nonprofit corporstion for the benefit of
the Persons entitled thereto upon dissolntion of”theﬁnonprofit‘corpora—
tion-snd on reslisation shall he distrihuted.sccordinglyr |

Comment. Subdivision (a) of Section 7061 .1s the same. in substance

as the second sentence of subdivision (k) of Section 1806 (Genersl
'Corporstion Law), a portion of subdivision (b) of Section 1808, and a

- portion of the first séntence of subdivision (b) of Section 1905,

- ,-Subdivision .(b) 1s. the same in substance as subdivision (a) of Sec-
_tion 2010, Under subdivision (b), the nonprofit corporstion may con=~
'.tinne its sctivities only to the extent necesssry for the winding up
thereof. ' ; ’ ’

.. Suhdivision {(c)} 1s the same in substance as the first sentence of
subdivision (c) of Section 2011. _ -
“ Subdivision (d) is the same in substance as subdivision {(b) of Sec-
tion 2010. ' : '
Subdivision (e) is the same in substance as subdivision (¢} of Sec-

tion 2010,

T
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w04/302 § 7062
" “Bubstance” Tentatively Ap-
) proved May 19?5
ol les v o et et Lo , ”RenumbEIEd May 1976

§ 7062, Sults’ ag_;nst dissolved nonprofit corporation

2L 706%, 7 {d)" In all tases where a nonprofit corporation has been dis-

solved, the members may be sued in the corporate name of such nonprofit
‘¢orpodrétion ﬁpon any causé of action against the nonprofit corporetion
‘arisfrg prldr ‘to it dissolution.

(b} ‘Suttions 6 4thét ptocess against such a nonprofit corporation

' mgy bé“gserved by delifﬁr{ﬁé a cdpgrthereof to an ntficer, director, or

' ‘person Having charge Of 1ts ‘assets or, if no such person can be found,

N

% fio -any ageht upon whom process might be served at the time of dissolu~

o S TS e L i osn < HE oob
tion. If none of Buch persons can be found with due diligence and it is

.80 shown by affidavit ta. the satisfaction of the court ‘then the court

ia ake™ an urder that summons or other procese be served upon the

PR
' ks

' diseolved nonprofit corporation by delivering a copy, theremfnjtosether
'..with & copy of the order,-to.the Secretary of State’ or an a%sistant or

L deputy secretary of" state. Service in this manner is deemed comglete on

the tenth day after such delivery.
. {c) Any judgment rendered in a ‘'quiet title actioén $hiTl bind each

and all of the members of the nonprofit carporatiau or other persons

T

' having any equity or other interest in such nonprofit corporatiqn to the

_extent of thelr interest therein. The ‘court in which guch quiet title

T i

action is pending has all of the jurisdiction provided in Sections
410.50 and 410.60 of the Code of Civil Procedure. Service of summons or
other process in any such action may be made as provided in Chapter 4
{commencing with Section 413.10) of Title 5 of Part 2 of the Code of

Civil Procedure or as provided in ‘subdivision {(b).
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§ 7062
(d) Upon receipt of such process and the fee therefor preseribed in
the Government Code, the Secretary of State forthwith shall glve notice

to the nonprofit corporation as provided in Section 14853.

Comment, Subdivision (a) of Section 7062 is the same in substance
as the first sentence of subdivision (a) of Section 2011. Subdivision
(a) 18 procedural in nature and 1s not intended to determine liability.

Subdivision (b) is the same in substance as subdivision (b) of Sec-
tion 201l. Subdivision (c) 1s the same in substance as the second and
third sentences of subdivision (c) of Section 2011. Subdivision (d) is
the same in substance as subdivision (d) of Section 2011. The Secretary
of State's fee for acceptance of coples of process is prescribed in Sec-

tion 12206 of the Government Code.
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4067158 § 7070
TreT Teh G ©o 7 is vt Tentatively Approved
! ComERAT e om a S T T May: 1936 TR
T “ oo, o Renumbered May- 19?5

R ey e v P:oi !
conen .- Article 7. Conditipns for Dissolution of Regulated -

" Nomprofit Corporations
T g T s

N

-i‘§ 70?0 _ Condfitions for dissélution of regulatéd-nonprofit corporations

7070. (a) No proceedings may be maintained by any person specified

L

a;1n4Sentions.§8L0,;6910, oxr 6911 fqr the anun;g;y or involungn;y disso-

;"1hiiﬁn of'a nonprbfit corporation'whith is subject to the Public Ucili-

.ties Act unless an‘brdé}_is obtained from the Public Utilities Commis-

. thiﬂn authorizing the nonprofit corparation eithen to dispose nf its

-'”“dissulve.

 dghetd as provided in Section 851 of the Public Uttlitled Code or to
{b). No. proceedings may be. maintained by Any person BpecJﬁied in
Sections 6810, 691CQ, or 6911, for the voluntary or involuntary dissolu-
tion of a nonprofit corporation which is subject to the provisions of
Article 14 {commencing with Section 1010) of Chapter 1 of Part 2 of
Division 1 of the Insurance Code when the application authorized by
Section 1011 of the Insurance Code has been filed by the Imsurance
Commissioner unless the consent of the Insurance Commissioner has been
obtained.

Comment. Section 7070 Supersedes the provisions of former Section
4650 which authorized proceedings for involuntary dissolution of a
corporation “other than" one subject to the regulatory provisions of

certain enumerated statutes. Compare Section 1800(d) (General Corpora-

tion Law).
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so1-Subdiaigion (a) restates existing law. A nonprofit corporation
which 1is operatinh a public utility business may not dispose of such
Business ﬁithoutﬁthe consent of the Public Utilities Commission. See
Pub. Util. Code § 831; Grover v. Sharp & Fellows Contracting Co., 82
Cal. App 24 515 518 186 F. Zd 682, _ (1947); Slater v. Shell 011 Co.,
39 tal.: “App’ 2d" 535 S&B, 103 P Zd LGAB,;___ (1940) " Once such consent

has been cbtained, however, the corporation may dissolve in the ~same

;.- manner. &i any; othexacorporatiooi RE-T% Sieter v SHell 011~Go., supra.

. Subdivision (b} appliea a similar iTule to a nonprofit corporation

R opersting an insurance business when the Insurance Commdssioner has

- donmednced a proceeding to obtain control of its assets as provided in
. Secticn 1011 of the3Insurande“Coﬂe;:'When'the-conditionsispedified in
. Section_lﬂll exiat, the Insurapce Commissioner is - empowered to commence
o a court proceeding, to take possession of sll of the property of the
= %orporation, and to apply for an order, ‘which the court shall make,
dissolving the’ corpbration. Ins. Code’'§§ 1011,' 1017, ‘ Prder subdivision
(b}, when such proceedings have been commenced, the Insurance LConmig-
sioner's consent must be obteined hefore the nonprofit corporstion may

" uhdertake volutary or involuntatry dissolutién proceedings

1t PLr A . m
ey e I T B IR e
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CHAFTER 23. TRANSITIONAL PROVISIONS

[Not included--To be considsred at June 1976 Meeting]
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4047365
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14400,
14401,
14402.
14403,
14404.
14405,

14450.
14451,

14452,

146453.
14454.
14455.
14456,

14500.

14510.

§ 14511,

14512.

14518,

14520,

DIVISION 4. PRO?ISiOHS APPLICABLE TO
CORPORATIONS GENERALLY

CHAPTER 1. DEFINITIONS AND CGENERAL PROVISIONS
Article 1. Definitioms

Definitions

Applicability of definitions in Divisions 1 and 2
Business

Corporation; domestic corporation; foreign corporation
Foreign lending institution ’

Transact intrastiate business

Article 2. Ceneral Provisicns
Scope of divieion
Sult against corporation or association

Subjgcsiganfﬁcorporace property to attachment .
Monéﬁ{ iédﬁéﬁcg-and circulation

Federal corporations

Information to aacessor _ ;
Amendment.ox,repeal; reservation of power; savings clause
CHAPTFR 2. CORPORATE NAME

Article 1, Reseertion of Corporate Name

¥

Reservation of corporate nome

Article 2. Permissiblé”Cé;pdrﬁte Name

Name which tends to daceive

Agreement to use vame that is substantially the same

Name which iz likely to mislead or contains the word "chard~
table"

Article 3, ESanctions for Hame Violations

Sanctiongs for name violaticas

CHAPTER 3. FILING OF INSTRUMENTS;
CERTIFICATES OF CORRECTION

Artir]e 1. ﬁpp]{ration of Chapter

Application of chapte. L
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14530,
14531.
14532.
14533.
14534,

14535,

14536,

14537,
14538,
14539.

14540.

Article 2. Filing of Instruments

Filing by;Sagregary of State S
Delayed effective date of instruments
Revocation-cartificates

Instruments conforming to law

Filing fees

Article 3. Certificates of Correction

Correction of instruments

Contents of certificate of correction’

Execution of certificate of correction
Limitations on certificate of correction

Effective date of corrected instrument unaffected by filing
certificate of correction

Rights and liabilities affected by filing certificate of
correction '

Article 4. Recur& of Process Serveﬁ_on Secretary of State

14545.

Record of process served on Secretary of State

.CHAPIER 4o SERVICE OF PROCESS DN DDHESTIC CDRPORATIONS

14550.

14560.

14570.
14571.

14600,
14601.
14602.
14603.
14604.
14605.
14606,

Article 1. Hanner of Service Generally

Additional method for serving domestic corporation

Article 2. - Service on Designated Agent

Service on designated agent for service

Article 3., Service on Secretary of State

Service on fecretary of State
Notice to corporation

b 4

CHAPTER 5. STATEMENT IDENTIFYING OFFICERS, OFFICE,
‘ . AND AGENT FOR SERVICE

Applicable filing period defined _
Statement identifying directors, officers, and ﬁffices
Statement required of nonprofit corporation

Designation of agent for service

Change of agent for service or agent's address

Statement of résignation aé égegt; notice to corporation

When designation of new agent required

-i-



14607, Renewal forms

14608. YNew statement supersedes previous statement; disposal of
superseded statement

§ 14609, Statement not construed as notice

§ 14610. Procedure upon failure to file statement

§ 14611, Qualification of corporation as agent for service
S
i L CHAPTER 6. [RESERVED]
' -3 " CHAPTER 7. {RESERVER].
CHAPTER 8. {RESERVED]
CHAPTER 9. FOREIGN CORPORATIONS
Article 1. General® Provisions
§ 14860. Application of chapter '
§ 14861. Forelgn insurers
§ 14862, Forelgn lending institutions
§ 14863. Liability of directors

©Y Wh W Wwh o un wm

L]

Artiecle 2. Qualification to Transact Intrasta;e Buainess

14865. Certification of qualification required

14866. Filing statement and designation

14867, 1Issuance of certificate
14868. Amended statement and designation; when required
14869. Surrender of right to transact intrastate business

14870, Merger or consolidation:; surrender of right to transact in-
trastate business

14871, Penalty for unauthorized transaction of intrastate business

14872, Disabiliry to maintain action upon intrastate business

Article 3. Corporate Hame

§ 14875. Intrastate business prohibited unless proper corporate name

§ 14876. Exception where use of name by other corporation enjoined

14877. Exception for foreign corporation making agreement with Sec~-
retary of State

14878. Reglstration of name by foreign corporation not transacting
intrastate business

~iii-
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1488055

14881.
14882.
14883,

14884,

14885.

14900.
14901.
14902,
14903,

14904,
14905.

_____

14907

14908.

14909,

Article 4. Service of Procass o

E

Addit1d6al method of service e

Service on officer, manager, or agent -
Court order for service on Secretary .of State
Notice_to corporation

Service upon unqualified corporation transacting intrastate
business

Service upon corporation that has surrendered, forfeited, or
withdrawn .right to trapsact intrastate business

" 'CHAPTER 10. CRIMES
Fraudulent issuance of shares or memhe;ships
Fictitious of”%réﬁduleﬁt subscriptions
Fraudulent’ p&yment or distribution

False report or statement; refusal tu keep book or post
notice

Fraudulent records
Exhibition of false records to public officer
Unauthorized use of. Names

T

Transacting 1ntrastate business without qualification

Transacting intrastate business as agent for unauthorized
foreign corporation - _ oA,

Tt

Foreign incorporation as defense f::” S g

yin
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4047287
SEC. . _« -Division 4.{commencing;with Section 14400) 18 added to

Title 1 of the Corporations Code, to read: I O S D L

o DIVISION 4. PROVISIONS APPLI
AL R i) OORPORAIIDN GENERALLY -
T

 CHAPTER 1. nzrtnxrroms AND GENERAL PROVISIONS

RN -« - Article 1. ;Definitiomns . ':

L

4047294 § 14400
Staff Draft May 1976

§ 14400. Definitions

14400. Unless the provision or the context otherwilse requires the

definitions set forth in this article govern the constructinn nf thia

division.

a p e e 3

4
ot

Comment. Section 14400 18 the same in substance as former Sectien

101, ' : P ST T
4047288 L T e R | 14&01 Ceiwn 3ad
| Staff Draft May 1976 N
f . . K . ' . Coa ‘ - o e I.'f-'l
§ 14401, Applicability of definitions in divisions 1 and 2 ..i: <ni--

14401. ¥For the purposes of this division, unless otherwise provided
in this division:

(a) In the case of a corporation organized under Division 2 (cosmencing
with Section 5000) or subject to that divisicn, the definitions set

forth in Division 2 apply to this division.



3 14402
(b) In the case of a corporstion other than one described in subdivision
(a), the definitions set forth in Division 1 {commencing with Sectloncgcy poa
100} apply to this division.
‘Comment. Section 14401 1sh£ﬂc1uded to avoid the need to duplicate
in this division the definitions contained in Divieion 1 and Division 2.
It should be noted that some special definitions are provided in this

article, and these definitions apply instead of the definition of the
same word or phrase in Division 1 or Division 2.

4047289 § 14402
Staff Draft May 1976

§ 14402, Business

14402, In the case of a nonprofit corporation, "business” means

any or all of the corporate activities.

Comment. Section 14402 provides a definition that 18 useful in _
making phrases such as "transact interstate business" applicable to T2IN\0Z
nonprofit corporations. The definition provided by Section 14402 does
not expand the dafini;iﬁnhéf “transact intrastate business" provided by '
Section 14404 to include activities that do not constitute transacting
intrastate business under that section. For a somewhat similar definition,
see Section 7103 of the Peﬁﬁsylvanié Corporation Not-fof-profit Code. - .. -



404/290 ) § 14403
Staff Draft May 1976

§ 1&£b3. Ebggorﬁﬁinn; doméstic corporation; foreign corporation
14403. (a) "Corporation,"” unless otherwise expressly provided,

refers only to a domestic corporation.

(b) "Domestic corporation” means a corporation formed under the

1t -

laws of this state, and "foreign corporation” means any other corporation

including a foreign association. ''Foreign corpora;}pq!T as ysed in |

Chapter 9 {(commencing with Section ) does not 1pcludgna corporation

Fia M T

or asaociation.éﬁéffered under the laws of the United States. . s
. ?jfw : P o o +3

Comment. Section 14403 is the same in substance as-former Section
106 except for the last sentence which is drawn from Section 171.

Croaé;ﬁéference:

"Forelgn association" defined, § 170.

o4s/16 § 14404 | |
ST TR “: - - Staff Draft May 1976
AN

§ 14404. . Forelgn lending institution

14404. “Foreign lending imstitution” inc¢ludes but 1s not limited
to a foreign banking corporation, a fereign :forporation all of the
caplital stock of which is owmed by oneé or mare foreign banking corpbf;tf6n§:
a foreign savings and loan association, a foreign insurance company, or
a foreign corporation or association authorized by its charter to 1néé§t
1n loans secured by .real and personal property, whether organized under
the laws of the United States or of any other state, dfhtriet,iof'teffiiory

of the United Statesu:



& 14405 B

CQmménE: Secﬂioh 14404 1{s the same in substance as a portion of
subdivision (4) of Section 191 (General Corporation Law), as amended by
Chapter ..of .the Statutes of .1976.:.-. - : '

§ 14405

4041340 o _ o
. et Staff Draft May 1976

§_14405. ' Transact intrastate business

14405, - (a) "Transact intrastate businéss” means entering into
repeated and successive transactions of 1ts business ia this atatei
other than interstate or foreign commerce. SRR SRR

(b) A foreign ¢orporatiod shall fiot be considered to be tranéacting.
iutra#tate business merely because its subsidiary_transac;s %ﬁtraéf#t§‘1
business. - | -

(c) Without excluding other activities which may not constitute
transacting 1ntra§ta;erbu$£ness, a foreign corporation shall not be
considered to be tramsacting intrastate business within the meaning of
subdivision (a) solely by reason of caggg£p§iqn:}n thisHatate,ggﬁﬂfgifi{
more of the fql}g?ing agtiy;;;qﬁ:__J:ﬁ;?jl;;;
(1 ga%nﬁ§iq%gg;pﬁldgfggd;ngugngwgction_q: suit or any administrative .

or arbitration proceeding, or effecting the settlement thereof or the . .
o TN N e LRI T PR RN - : ’ o ’ ’

gettlement of claims or disputes.

i 1

Wi

.(%) Holdiqg meetings pgl%ps board,.sh§:gholdera, or members, or .
carrying on other:a;t;vitigs conce;ning‘its }qte;qaquffq;rq,
{3}-Maiﬁtainipg banklgqspunts;‘ i
(4) Maiﬁtaiaiﬁg offices or agencies for the transfer,, exchange, and
repistration of its memberships or securities or depositaries with

relation to its memberships or securities.

-



§ 14405

(5) Effecting sales through independent contractors.

(6). Soliciting or procuring orders, whether by mail or through
employees or agents or otherwise, where such orders require acceptooco
outside this state before becoming binding contracts. o

A7) Creating evidences of debt_o;,mort;oges, liens, or aeoority
interests on.real or personal property. o j _

{8) Conducting an isolated tramsaction completed wit@#n‘o pe;iod of‘
180 days, and not in the course of g number of repeated tranoaotiona of
like nmature.

- (9) Granting funds.by.a, nonprofit corporation.

{(d) Without excluding other activities which may not constitoto
transacting intrastate business, a foreign lending 1nst1tution shall not
be considered to be doing, transacting or engaging in business in thia
state solely by reason of engaging in any_ot,all of the following activi;iel

either on its own behalf or as a trustee of a pension plan, employee

' profit sharing or retirement plan, testamentary or inter vivos trust, or

in any other fiduclary capacity:

(1) The acquiasition by purchase, by contract to purchase, by
making of advance commitments to purchase, or by assignment of loans,
secured or unsecured, or any interest therein, 1if such act;?ities are
carried on from outside this state by the forelgn lending institution.

(2) The making by an officer or employee of physical 1nspections
and appraisals of real or personal property securing or p;ooosedrto
secure any loan, if the officer or employee makiug any physiool in-

spection or appraisal is not a resident of and does not maintain a place

of business for such purpose in this state.

~5-



§ 1&&05

IS s I 1
(3) The ownership of any loana and the enforcement of any loans by
B R
trustee's sale, judicial process, or deed 1n lieu of foreclosure or

otherwise.

e

{4) The modification, renewal, extenaion, transfer, or sale of

loans or the acceptance of additional or substitute security therefor or

AR

the full or partial release of the secur ity therefor or the acceptance
of substitute or additional obligors thereon,‘ if the activities are
carried on from'ontaide this atate bf the foreign iending 1natitution;.

(5) The engaging by contractual arrangement of a corporation. fitm;
or association, qualified to do business in this atate, wni;h is not &
suhsidiary or parent of the foreign lending institution and which is not
undexr common management with the foreign lernding institution. to make
collections and to service leans in aﬂy'm;nne“ wﬁataoever, including the
payment of g:ound :ents, taxas, aeaessnen“s, insurance, and the like and
the making, on behalf of the foreign lending institution, of physical |
inspections and appraiaala of real or pe rsonal prooetty eccuring any o
loans or propsosed to sccure any loans, and the perfotnance of any such
engagement. 4 |

(6) The acquiaition of title to the real or petsonal property
covered by any mortgage, dend of Lrust, ot o*bnr security 1nstrument by
trustee's eale, juileisl sale, forecloeure, cr doed in leu of forecloaure,
or for the purpote of traneierring titie to any federal agency or inatruuentality
as the insurer or puarantor of any lonn, and the retention of title to
any reel or peraonal propaxrty sovacquired pendiné the ordetly sale or
other disposition therzof. | |

(7) The enraging in activitieernccessnry B% £§§}05¥1a:é to-car;;
out any of the foregoing activiticsa,

—%-



§ 14405
{e) Nothing contained in subdivision (d) shall be construed to
permit any forelgn banking corporation to maintain an office in this
state otherwise than as provided by the laws of this state or to limit
the powers conferred upon any foreipn banking corporation as set forth
in the laws of this state or to permit any foreign lending insticution
to maintain an office in this state except as otherwise permitted under

the laws of this state.

Comment. Section 14405 is the same in subatance as Section 191
(General Corporation Law) as amended by Chapter ___ of the Statutes of
1976, except for modifications to reflect the fact that the term "transact

intrastate business" applies to foreign nonprofit corporations as well
‘ as to foreign business corporations (see Section 14450) and the addition
of paragraph (9) of subdivision (c)--granting funds by a nonprofit
corporation. This latter provision is drawn from Section 1301 of the
New York Not-for-Profit Corporation Law and Section 8122 of the Pennsylvania
Corporation Not-for-profit Code. The New York and Pennsylvania statutes
also list "distributing information to its members," but this item has
not been included in Section 14852 because it is covered by the broader
phrase "carrying on other activities concerning its internal affairs"
which appears in paragraph (2) of subdivision (c) of Section 14405.

Cross-Refarence:
"Foreign lending institution" defined, § 14404




£04/995 — § 14450 a
Sctaff Draft April 1976
Renumbered May 1976

Article,2. General:Provisions

§ 14450.  Scope of division

14450. The provisions of this division apply to every private

corporation, profit or nonprofit stock or nonstock, now existing or

hereafter formed unless:

wy

(a) The corporation is expressly'excepted from'the operagioﬁ thereof;
or

(b) There is a special provision applicable to the corporation
inconsistent with some provision of this division, in which case Ehe

speciai_ptoﬁio;oo prevails,

Comment, Section 14450 adopts the substance of the first paragtaph
of former Section 119. . The second paragraph of Section ‘T19"has been

omitted as unnecessary.
: - "

Note. The provisions of the new General Corporation Law:that
duplicate provisions of this division would be preserved by subdivision
{b) of Section 14450 if it is desired to retain those. provisions in the
General Corporation Law. However, the duplicating provisions of the new
General Corporation Law could be repealed and the duplication thus
avoided. Also, it should be noted that the enactment of this ‘diviaion
mgkea it unnecessary to save the comparable provisions of the former
General Corporation Law to cover a corporation that (1) is not a nonprofit
corporation. and. (2) is not. covered by Section 102 of the new General
Corporation Law. The views of the State Bar Committee. on . .Corxporations
will be solicited to ‘determine whether the duplicating provisions in the
. new General Corporation Law should :be repealed, If those provisions ‘are
not repealed, the provieions in new Division 4 would apply to all nonprofit
corporations and also to any other corporation that i{s not covered by
the new Genergl Corporation Law unless the provision otherwise ‘provides.
See Section 102 (application of new General Corporation Law) as:proposed
to be amendéd in Assembly Bill 2849. If the duplicating provisions of
the new Geperal Corporation Law are repealed, new Division 4 would apply

to all corporations unless gome provision otherwise provides.

: ;3.



4041996 A § 14451
R U U PR PP Staff Draft April 1976
REICHENS B SV Renumbered May 1976

§ 1445], Suit_againat;qorporatioa}pr,asaociation;;;;

14451. A corporation or association, foreign or domestic, may bei

8ued as. provided in the Code of Civi]l Procedures.!: - = . '  .iv.o

Comment, '~ Sedtion' 14451 continves’ the substdhee of formetr Section

.

128, The phrase "foreign or domestic" has been added;. . .. ' ‘.

.5 -Hote. Enactuwent of this.section would permit-the repeal of Seétion
ios.

404/997 §.14452 . ¢ ‘
- Staff Draft April 1976

Renumbered May 1976

PR RO
o :

§ 1&452 Subjeetian of corporate property to attachment - :

s

£

14452. A corporation shall, as a condition of its existence as a
corporation, be aubject ta the prbﬁiaibna af the Cade of Civil Procedure _

T

authorizing the attachment of ptbpétty

'-!~.1,-" :

IRt

Co '1g£. Sectioﬁ-léﬁsz is baaedaaﬁ forﬁar Section 126.1, “but
Section 126.1 was limited in its application to corporations ‘formed L
under’ Diyiaion 1 of . the Carparationa Code . {General Corporation Law) ug?
whileSection 14452 1s not'so limited. This expanslon of the scope oF;
application nf SEctipn 126 1 19 consistent with the - acope of the npplicability
- of the Attachment Law 1tself. See Code Civ;fProc. § &83 010 as amended ,
by [AB 28§4 19?6 Regular Seasion], which permits attachment of: property
of nonprefit’ corporatians See the Comment to Secrion 483. Dlﬂ printed
in Senate Journal fnr April 22, 1976, diacussing Bcope attachment of -

property of nonmprofit corporatioms. -~ G ' "% B e

Note. The enactment of this section permits the repeal of Section
104,

-9-



4057004 o § 14453
Staff Draft April 1976
Renumbered Mayilg?q_‘ﬁﬂi.

§ 14¢$3;;uMoneygftssuance-and circulatioo

14453. No corporatiom,. association, or individual shall issue!er
put in circulation, as money, anything but the lawful wmoney of the

United States.

Comment . Section 1&&53 is the same as'foiﬁer Section 129,

Hote., Section 129 was- added to the Corporations Code as a result
of the work of the Constitution Révision Commission. The section would
appear to be more appropriately compiled in the Financial Code, but
there is no appropriate place in that code for the section. We have not
investigated the need for the provision although we suspect that the
matter might be covered by faderal law. e

.. Hote, The enactment.of this section permits the repeal.of Section
for. '

o Staff Draft April 19?6
Renumbered-lay 1976.s:. -

Ty

§ 14454. Federal corporations

1&&54 Every corporarioq organized under the 1aws of this state,

P

any other state of the United Statgs or the District of,Columbla or - .. ' "

under an act of the Congress of the United States, all of the capital
stock of which is beneficially owhed by the United Stated, an agency or
instrumentaiity of the United States or any corporation the whole of the
capital stock of which is owmed by the United States or by an agency or
instrumentality of the United States, 1s conclusively presumed to be an
agency and instrumentality of the Unlted States and 1is entitled to all
privileges and immunities to which the holders of all of 1ts stock are
entitled as agencies of the United States.

-10-



§ 14455

C&mﬁe'ﬁiyiségféon 14454 18 the same as former Sectifon 123.

Note. The staff 1s unclear as to the purpogse of Section 123, but
the section would appear to be one of general application that should .
not be limited as provided in Section 102, - EL ) ‘“

Note. he enactment of this section permits the repeal of Section
103_0(': [TEE U T X
N i -

A

405/931 § 14455 .
> Tentatively Approved March 1976

Staff Revision and Renumbering April 1976

Renumbered May 1976 Heoewooe e

R bt

§ Iﬁ§§§{ Informstion to assesgor - ' i

14455. Upon request of an asaéééqr, a domg;tic,or foreign corpgrat}pn
- (SR ’ s : PR
owning, claiming,rpossessing, or controlling property in this state
subject to local assessment shall make available at the corporation's
principal office in Califqﬁnia or at a place mutually acceptable to the
assessor andfgheﬂcofporation'a true copy of the records relevant to the
amount, cost, aﬁd value of all property that it owns, claims, possesses,
or controls within the country. -

Comment. Section 14455 1s the same in substance as Section 1506,
which combined the substance of formeg.segtions 3001,1 and 6409, . - -,

Note. The emactment of this section permits the repeal of Section .
1506, Shn of AR repeal of

0

cewll- . orhe St



405/932 § 14456
Staff Draft April 1976
Renumbered May 1976

§ 14456, Amendment or vepeal; reservation of power; savings clause

14456. {(a) This title of the Corporations Code, and any division,
part, chapter, article, or aection thereof, and any other statute affecting
corporations, may at any time be auended or repealed.

(b) Neither the enactment of thic title, nor the amendment, repeal,
or reenactment of this title or any portion thereof, nor of any other
statute affecting corporations, shall take away or impalr any existing
liability or cause of action existing or incurred against any corporation,
its shareholders, members, directors, orv officers incurred prior to the
time of such enactment, amendment, repeal, or reenactment.

Comment, Section 14456 continues the suvbatance of former Section
126, but the language of Section 14456 has been rephrased to adopt

language used in subdivision {c)} of Section 102 and the phrase "and any
other statute affecting corporations” haz been added to subdivision (a}.

Note. The enaciment of this section would permit repeal of subdivision
{b) of Secrion 100. Subdivision (c} cf Section 102 should be retained.
Policy lague:

Should subdivision (2) be expanded to include "and any other statute
affecting corporations?” Staff recommendation: Yes.

]2



043/186 § 14500
Tentatively Approved February 1976
Staff Revision and Renumbering April 1976
Renumbered May 1976

CHAPTER 2., CORPORATE NAME

Article 1. Reservation of Corporate Name

§ 14500. Reservation of corporate name

14500. (a) Any applicent may, upon payment of the fee prescribed
therefor in the Government Code, obtsin from the Secretary of State a
certificate of reservation of corporate name for any name not prohibited
by Article 2 (Commencing with Section 14510) and, upon the issuance of
the certificate, the name stated therein shall be reserved for a period
of 60 days.

(b) The Secretary of State shall not issue certificates reserving
the same name for two or more consecutive 60-day periods to the same
applicant or for the use or benefit of the saﬁe corporation; nor shall
consecutive reservations be made by or for the use or benefit of the
same corporation of nawes so similar as to fall within the prehibitions
of Section 14510.

Comment. Section 14500 is the same in substance as Section 201{c)}
(General Corporation Law). It continues provisions of former Section

310. The fee for a certificate of reservation of corporate name is now
four dollars. Govt. Code § 12199,
Note. The staff has not yet resolved the problem that may occur

where a corporate name reservation expires during a period of diapute
over whether the Secretary of State will file corporate articles.

Note. The enactment of this chapter would permit the repeal of
subdivisions (b) and {c) of Section 201l.

=13~



043/185 § 14510
Tentatively Approved February 1976
Staff Revision and Renumbering April 1976
Renumbered May..1976

Article 2. Permissible CorPurate Name

§ 14510. Name which tends to deceive
L o F i .

14510. A corporation shall not adopt a. name whith 18 theé same as,
or resembles so closely as to tend to deceive, any of the follawing
(a) The name of a domestic .corporation.

(b) The nawe of a foreign corporation which 1s authorized to transact

”1ntrastate business or has registered.its name - pursuant to Section e

i

14878. o L B

(c)rA name which a foreign corporation has: .assumed unider’ Section '
14877.
' (d) A na;e which will become the record name of a domestic or’

foreign corporation upon the effectiveydate of a filed: corporate instrument

TEI F R O

where there is a delayed effective date . pursuant to Séctien’ 14531." ‘

(e} A name which is under reserva:iun for anothgr corpo;g;iqna

Cémment.h Section 1451018 the same in substance as a portion of .
Section 201(b)(General Corporation Law}. It continues proiisions of
former Section 310,

Note. The staff has not yet considered whether any of these pro-

visions may be extended to associations which have registered with the
Secretary of State. C TR

-14-



D43/184 § 14511 T
5 Iep;gtivelyﬁApproved February 1976
- Staff ‘Revision and Renumbering April 1976

Renulbered May 1976

§_14511. Apreement to use name that is gubstantfally the same
T 'J"-.-.“;,. Mm—

14511. (a) Notwithstanding Section 1451Q, a corporation may adopt
4 name that is substantially the same as the name -of gither, of the . . o

following: L : v

e

:Ei) Aﬁ existing domestighgptporgtion,
{(2) A fa;g%gq corporation ?high ;s;authprized to transact intrastate
busineg?_?;_ﬁa;.¥egis§g;eq its name pursuant to Section, 14878+ 1. ::.°
fﬁs A corporétion ﬁay adopt a pame pursuant to subdivision (a) only
if both Qf.tP? f?l%qw;qglgqnq;;igns are satisfied:. .. ...

(1) The corporation proves the consent by the affected domestic or

TeLs TN

foreign corporation. e am mi it LI

(2) The Secretary of State finds that, under the circumstances,. the

e

public 1s not lkely to be misled.

Comment .. . Sectiom 14511 1s-the same in substance as a portion of
Section 201(b)(General Corporation Law). This provision 1is new for

spret o LIl

nonprofit corporations, : _ -
[ T A a1

Lo

404/937 . IS s e
et e Substance: Tentatively Approved ‘February 1976
‘ Staff Tevision and Renumbering April 1976 **7 "
Renumbered and Staff Addition (subdivision (c))

Hay 1976

§ 14512, Name which is likely to mislead or contains the word "chari-
table"

14512. A corporation shall not ‘adopt any of the following:

(2) A name which is likely to mislead the public.

«]15=



§ 14512
(b) A name in which the word "charitable" or its equivalent appears
unless the corporation i{s a nonprofit corporation organized for charitable
purposes.

(c) A name the use of which is prohibited by any other statute.

Comment. Subdivision {(a) of Section 14512 is the same in substance
as a portion of Section 201(b)(General Corporation Law). It continues a
provision of former Section 310.

Subdivision (b) of Section 14512 is new. It is a specific applica-
tion of the general rule stated in subdivision (a). A nonprofit corpo-
ration that is organized for charitable purposes must so state in its
articles (Section 5250) and is subject to Articie 7 (commencing with
Section 125B80) of Chapter 6 of Part 2 of Division 3 of Title ? of the
Government Code (Uniform Supervision of Trustees for Charitable Purposes
&ct).

Subdivision (c) of Section 14512 is new. It recognizes that there
may be other applicable name limitations in other statutes. See, e.g.,
Section 12950 (use of word "cooperative"); Fin. Code § 5501 (building
and loan and savings and loan assoclations); 36 U.S.C. § 379 (use of
words "Olympic" or "Olympiad"). {The Comment will be expanded to 1list
other applicable name limitations in other statutes if any are discovered.]

Note, The staff has not yet investigated the advisability of a

grandfather clause for those corporations now existing which might
violate subdivision (b) upon its enactment.

-16~



043/180 § 14515
Tentatively Approved February 1976
Staff Revision and Renumbering April 1976
Renumbered May 1976

Article 3. Sanctions for Name Violations

§ _14515. Sanctions for name violations

14515. (a) The Secretary of State shall not file articles which
violate the provisions of this chapter.

(b) The use by a corporation of a name in violation of this chapter
may be enjoined notwithstanding the filing of its articles by the Secretary

cf State.

Comment. Section 14515 is comparable to portions of Section 201(b)
(General Corporation Law). It continues portions of former Section 310.
It should be noted that a nonprofit corporation may not use a name that
is deceptively similar to that of a domestic nonprofit association. Law
¥, Crist, 41 Cal. App.2d 862, 107 P.2d 953 (1941).

-]17=



4057933 § 14520
Staff Draft April 1976
Renumbered May 1976

CHAPTER 3. FILING OF INSTRUMENTS;
CERTIFICATES OF CORRECTION

Article 1. Application of Chapter

§ 14520. Application of chapter

14520, Unless the particular provision otherwise provides, the
provisions of this chapter apply to instruments required or permitted to
be filed with the Secretary of State with respect to domestic and foreign

corporations, whether or not filed pﬁrsuanc to this title.

Comment, Section 14520 makes the provisions of this chapter (unless
the particular provision otherwise provides) applicable to all instruments
required or permitted to be filed with the Secretary of State. This may
broaden the applicability of the provisions of former law.

Note. If it is determined that a definition of "instrument” 1is

necessary or other definitions are necessary, those definitions can be
included in this article.

Policy lssue:

Should the policy reflected in this section be adopted? Note that
some sections included in this chapter are limited in their application.
See Section 14833(c). Staff recommendation: Yes,

~18~



404/373 .. . § 14530
' ~ Substance Tentatively Approved January 1976
‘Staff Revision and Renumbering April 1976

Article 2. Filing of Instruments

§ 1&530 Filing by Secretary of State

1453?; . (a) Upon receipt of any instrument for filing, the Secre-
tary Of.%FFFE shﬁll, ifﬁit_confqrma:to_dam, file the instrumant in the
office_?fhthe Setretary of State and endorse the date,of filing thereon.

ib} The Secretary of State shall file a document as of any re-

quested future date not more than 180 days after its receipt including
L VETIL o g

Saturday, Sunday, or legal.holiday, if the document is received in the
Secretary of State's office at least one business day prior to the
requested date of filing.

{c) The date of filing is the date the instrument is received by’
the Secretary of State unless withheld from filing for a period of time
pursuant to a request by the party eubmitting it for filing or unless in

the Judgment of the Secretary of State the filing is intended to be

"_l!

coordinated with the filing of aone other corporate document which

cannot be filed In the case of an instrument resubmitted for filing
Yoo
purauant to Section 14533 the date of filing is the date the instrument

was first received by the Secretary of State.

Comment. _ Section 14530 18 the same An substance as Section 110(a)

(General Corporation Law) The 1ast sentence is new.

ﬂote. The staff haa not yet developed a definition of "instrument"
or: distinguished between “inatruments” (subdivisions (2) and (c)) and -
"documente (suhdivisions (b) and {(e)).

' The staff will follow ‘the proposed amendment to Section 110(a) n
Assembly Bill 2849. These amendments have .been included in Section
14530.

Note. The enactment of this article permits the repeal of Secticns
108 and 110.

-19-



043/199 § 14531 Lo
Sut wrenso U noests, [Rentatively Approved January 1976
o © ;i oo Steff Rewlslem afid  Renumbering April 1976

Renumbered May 1976

’_7. . :.i";"j'
4 ! .

§ 14531, Delayed effective date of instruments--_

i

14531. (a} Any instrument filed with respect to a corporetion

A L
Y r

(other than original articles) may specify thet the instrument ia to .

St . pooud
become effective on a date not 1ater than 90 daye after the filing date.
o . BT
S (b) If no revocation certificate is filed the instrument becomes
AeorTanl :
effective on the date specified. e e
v : T RN Vet P E M T Ty

Comment Section 1&531 is the .same in substance, as:portiomns. of!
"Section 110(c)(General Corporetion Law)

5 R B LA B SRCEE S
el B . !

4084933 -0 ot T UM §oqk539
o ) Not Approved; .§ee Migutes .January 1976- L
S RO S 'Staff Revision and Renumberiug April 1976
Penumbered May 1976 .. . . :

1onrs
STy S AP U TR § R v -
§ 14532, Revocation certificates I TR LE BB
r 1 S dfi e T ke, ot oo

1&532. (a) An instrument filed with a delayed effective date may

be prevented from becoming effective hy a revocation certificate; filed -

- PRI
RS

on or before the epecified effective date.. = . . .. .. .o

{(b) The revocation certificate shall state that, by appropriate
reir gy el T L AR ST B R PRI
corporate action, the inetrumeot has,peen revoked ang 13 null and void.:
(c) The revocation certificate shall be, executed in the seme_manner

e 7 i +i s HERLLRE )
TN 10 A . i

as the originsgl ihstrument éxcept that,.in the cese of . .an, agteement,of

merger QF coneqlidetionﬁ~the cemtificatecneed only be executed oﬁ”Behalf

SN AYERNIE o
of one of the constituent corporations.

. - . I PR T R BN S L. RN RAe L
S ST N O P RN TERSL BRI N e
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§ 14533

_ Comment. Section 1&532 is the same in substance as portions of
Section llG(c)(General Corporation Law), e

Note. The staff has yet to check with the’ Secretary of State don- "
cerning the meening of ithe phrase by appropriate corporate action."_ o

ot T Lo : - . T - K OV; o

968/612 § 14533
S o ' ‘Tentatfvely Approved January:1976 . .
Staff Revision and Renumbering April 1976
Renumhered May 1976

§ i4533 Instruments conforming to law

) 1&533. (a) If the’ Seﬂretary ‘of State’ determines thst an. 1nstrumsnt
submitted for filing or otherwise submitted does not conform to law, the
Secretary of State may, ret;rn the instrument to the person Submitting
1le. An 1nstrument does no* fail to conform to law because it 1s not
accompanied by the full filing fee 1f the unpaild portion of the fee does

not exceed the limits established by the policy of the Secretary of

Tal

State ior_extending credit in such cases.

- {b) An 1nstrument returned pursuant to-Subdivision.(a) may be
resubmitteﬁ accompanied by a written Opinion of the member of the State‘"
Bar of California submitting the instrument or representing thelperson‘!
submitting 1t, to the effect that the speci‘ic provision of the instru-;
ment objected to by tbe Seoretar} of State does conform to law and
stating the points_and quthorities ‘upon which the opinion is based

(c) If the 1nstrument 'I1d submitted pursuant to Division | (commancn

ing with Section IOD) Division 2 (commencing with Section 5000) or

Division 3 (commencing with Section ), the Secretary of State shall

-21-



§ 14534

LI

rely, with respect to any disputed point of law (other than the applica—

T,

tion of Chapter 2 (commencing with Section 14500), or . Article 3 (commencing

with Section 14875) of. Chapter 9, and [other reference to aectionp

P

relating to corporate namee]). upon a written opinion pursuant to sub-

division (b) in determining whether the instrument conforms to law.

Commeut. Section 41533 is the same in substance as portions of
Section 110(b). (c). b

Yote. The references in subdivision {c) are to corporate name pro-
visions and will be completed when those prcvisiors have been drafted.
Note“that subdivision (c) applies to Division 3, as well -as Divisiona 1'
and 2. This will vequire a careful reviev of the proviaions in Diviaion
3 to make.sure:any exceptions relatingito corporate name’are included.

S S

H. L.

swef002 514534
R P - .Staff Draft April 1976
Renumbered May 1976

gL R T i . s Rl Teenms

§ 14534, Filing fees

1&53&. The fees of the Secretary of State for filing instrumenta

T K \‘

by or on behalf of corporatione are prescribed in Article 3 (commencing

-+

with Section 12180) of Chepter 3 of Part 2 of Division 3 of Title 2 of
T, oo f :fj«- . . . ="-.i‘- Dt a

the Government Code.

Comment.__Seotion,lﬁ§34 1s the same in substance as former_seetionqv
w24, o |

PN . - o PRI .
e P ) St ) o B AT B
v L . . . - ..

L N

Note. The ataff has not yet inveatigated whether there will be a
need -for .amendmerits to the Government Code’fee: provisions. :

Note. The enactment of this section permits the repeal of Section .
103. -;:- o MEEEIE ' v T 7 4 ’ v b ' e ) ’

L e R L ¥ PR S R
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968/652 = § 14535
Tentatively Approved March 1976 .
~»5taff Revision and Renumbéring April 1976
Renumbered May 1976 N

Article 3. Certificates of Correction

§ 14535. Correction of instruments

14535. An agreement, certificate, or other instrument relating to
a corporation may be corrected with respect to a misstatement ¢f fact
contained therein, a defect in the execution thereof, or any other error
or“defect contalned therein by filing a certificate of correction.

Comment. Article 3 (commencing with Section 1&535) As the same in
substance as Section 109 {General Corporation Law) but may have broader

application. .See Section 14520, Article 3 continues ' provieions of
former Section 12?.

Note. The enactment of this articlepermits the repeal of: Section
109, - . e

968/667 ., . E § 14536
o o . Tentatively Approved March 1976 -
- Staff Revieion and Renumhering April 19?6
Renumbered Hay 1976

§ 14536. Contents of certificate of correction

1&536 The certificate of carrection shall be entitled "Cercif-

icate of Correction of o (insert here the title of

the agreement, certificate, or other instrument to be corrected and
nane(s) of corporation-or_carpcratione}“randfsﬁell‘eeéifécéﬁ'tﬁzjféih}
lowing: '

..j- (&) The name or names of the corporatioén or cotporaticde:

(b) The date the agreement, certificate, or other inefcﬁﬁent-beicg

corrected was flled.

P



- § 14537

sicat

(c) The. prDVisiou in the agreement,.certificate, or other instru-

ment as corrected and, 1f the executiOn was defective, wherein it was

defective.

— e . W, N : ~
TR EETIERR A C R .

Comment. See Coﬁﬁent te Section 14535.

968/688 o . . tend o iR ‘14537 - S N
_ Tentatively Approved March 1976
1077w s vl 0 iewioe §yaff Révieion and Renumbering ‘April 1976

~ Renumbered May 1976

IS SN LAV

§ 1#53?. Execution of cerfifieate of cofrection
iy oL IR

L&S&? The certificate of correction shall be signed and verified
or acknowledged as provided in the applicable statute with ‘Tespect ‘to

“the “agréemént;’ certifiddte; or other Inéfrumedt being corrected.

Comment. See Comment to Section 14535,

Note. This section will need to be reviewed 1f the scope of this
article is expanded to cover instruments executed pursuant to sections
in other codes by corperations. incorporated under the Corporations Code
provisions or incorpnrated'qnder statutes.compiled in other codes. This
review can take place when these other statutes are reviewed to conform
them to Division 1 or Division 2.

968/66% g 14538 o e
. . . . .. Tenratively Approved llarch 1376 ar
"Staff Revision and Renumbering April 1976

. Renumbered Hay 19?6 L mpmao 4 e

T e vant el o Ui [EE RS TR B SR e e R

§ 14538. Limitations on certificate of correction . ... ..

14538. (a) No certificate of correction shall alter the go;@;ng_of
any resolytion which uas ip fagt adopted by the board or. the sharehold-
:‘,.ﬁr?,; O‘r members. Verns ey ARGEDD b user urrnoax oo il e dnh IRTAE S
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§ 14539

“(b) No certiffcate of correétion shall effe¢t a corrected amendment
of articlés wHich-amendment -as 80 corrected would ‘not in all respects
have complied with the statutory requirements in effect at the time of

filing of the agreement, certificate, or other instrument being corrected.

'Ajtomﬁént. See ggmméﬁt‘to Section 14535,

Hote. Subdivision (b) is to be reviewed for need and for clafity.

968/670 § 14539
Tentatively Approved March 1976
Renumbered April 1976
Renumbered May 1976

§ 14539. Effective date of corrected instrument unaffected by filing
certificate of correction

14539. The filing of the certificate of correction shall not alter
the effective date of the agreement, certificate, or other imnstcrimdse

being corrected, which shall remain as its original effective date.

Comment. See Comment to Section 14535.

968/671 § 14540
Tentatively Approved March 1976
Renumbered April 1976
Renumbered May 1976

§ 14540. Rights and liabilities affected by filing certificate of
correction

14540. The filing of the certificate of correction does not affect
any right or liability accrued or incurred before the f1ling except that
any right or liability accrued or incurred by reason of the error or

-25-



§ 14540
(defect being corrected is extinguished by the filing if the perpon

having the right has not detrimentally telied on the original inscru—
e :
u.lient'. L e e T - L TN Cedlaas Qe

~--Compent. - Sge Comment' to Sectlon 14535.. . - - . ais a0 par b

Note. The staff has not yet investigated the problem of notice to
persons ns who might have relied on the incorrect’ Instrument,’
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4047331 § 14545
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976
Staff Revision and Renumbering !fay 1976

Article 4. Record of Process Served on Secretary
of State

§ 14545, Record of process served on Secretary of State

14545. {(a) The Secretary of State shall keep a record of all
process served upon the Secretary of Stete and shall record therein the
time of service and the Secretary of State's action with respect thereto.

{b) The certificate of the Secretary of State, under the Secretary
of State's officlal seal, certifying to the receipt of process, the
giving of notice thereof to the corporaticn, and the forwarding of such
process as prescribed by law, shall be competent and prima facie evidence
of the matters stated therein.

Comment. Section 14545 is the same in substance as subdivision (c)
of Section 1702, subdivision (¢) of Seection 2110, and all of the last
paragraph of former Sectlon 6408 except the first sentence (this paragraph
having been omitted in the new General Corporation Law), except that

Section 14545 applies to nonprofit corporations as well as to business

corporations. See Section 14450.
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406/173 § 14550
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976
Renumbered May 1976

CHAPTER 4. SERVICE OF PROCESS ON DOMESTIC
CORPORATIONS

Article 1. Manner of Service Generally

§ 14550. Additional method for serving domestic corporation

14550. 1In addition to the provisions of Chapter 4 (commencing with
Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure,
process may be served upon a domestic corporation as provided in this

chapter.

Comment. Chapter 4 (commencing with Section 14550) is the same in
substance as Sections 1700-1702 of the Corporations Code. (Subdivision
(c) of Section 1702 is compiled in Section 14545.) The phrase 'personal
delivery"” has been substituted in this chapter for "delivery by hand" to
which appears in Sections 1701 and 1702 to conform the terminology to
that used in the Code of Civil Procedure. See Code Civ. Proc. §§ 415.10
and 415.20. Section 1702, as proposed to be amended by Assembly Bill
2849 of the 1975-76 Regular Session, has been used in preparing this

chapter. The following table shows the source of each section in this

chapter.
Section Source (Corp. Code Sections)
14550 1700
14569 1701
14570 1702 (a)
14571 1702(b) (first two sentences)

Note. The enactment of this chapter and Section 14545 would permit
repeal of Sections 1700,1701, and 1702.
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405/935 § 14560
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976
Renumbered May 1976

Article 2. Service on Designated Agent

§ 14560. Service on designated agent for service

14560, Personal delivery of a copy of any process apainst the
corporation {(a) to any natural person designated by it as agent or (b),
if a corporate agent has been designated, to any person named in the
latest certificate of the corporate agent filed pursuant to Section 1505
at the office of such corporate agent shall constitute valid service on
the corporation.

Comment. See the Comment to Section 14550.
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405/934 _ _ § 14570, .
Tl Tentatively Approved April 1976
R S soodertt o - Staff Revision and Renumbering April 1976
" Renumbered May 1976

Article 3. Service on Séﬁretar?'bf Sfete'”

§ 14570, ‘Sérvice on Sécreétaiby of State

'14570.° If an’agent for the purpose of seréice&of preeess;hegl
resigned and has not been replaced ‘or if the agentrﬁeeign;;edﬁeaeﬁot
with reasonable diligence beé found at the address designated for personal
-.dellvery of the process, and 1t 1is shown by affidavit te the ;efis-
faction of the court that process against a domestic corporation cannot
be servea?ﬁifh”reasoﬁable‘diligeﬂﬁé”upoﬁ the degignatee'agenfsﬁy personal

“delivety: in’ the manner prbvidedxih Section 413;10; Euﬁdivie;eeﬂ};;§ef
Sectiofi 415,20 or subdivision {a) of Section 415.30 of the Code of Civil
?roeedure or upon the corporation in the manuer pruvided in subéivision
1{a); {b); or {c) of Section 416,10 or subdivision {a) of Sectinn 416 20
.0f the Codé of Civil Procedure, the court may ‘make an order that the

» servicde be made upon the cerporatiun by persoﬁal delivery ta the Secretary
of State, or to any person employed in;the SQEEetaf; ofjsfafeig.effice
in the capacity of assistant or -deputy, one copy of the proceds for each
defendant to be served, together with a copy of tbe order authorizing

such service, Service in thls manner is deemed complete on the IOth day

afte: delivery of the_process to the,Secretarg_of_Statg,

' Comment.. See the,Comment to.Section 14550.
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..the gopy of the process; or . .. .

406/174 § 14571
... . Tentatively Approved April 1976
corioioe- o Staff Revision and Renumbering April 1976
Renumbered May 1976

§ 14571. HNotice to corporation
14571. (a) Upon the receipt of any such copy of procesa and the

fee therefor,. the Secretary of State shall give notice of the service of

the process to the corporation by:

‘;n,y,;{l)-Forwardingzto the corporation &t its principal executive

offtcg,byxrggiﬁtgred'grrce;tified,mail, with request for return receipt,

'j‘I}

ie. (2). If .the records of the Secretary of State do not digclose an

-address, for the company's principal executive office, forwarding such

“s:copY 1in. the same manner to thgrlaat:deaignated.aggnqrfor service Of;

- . process who has mot resigned.

(b} . If the agent for service of process has resigned and has not

been .replaced and the records of the Secretary of State do not disclose

an-address for the company's principal executive_qffice,_no?actiqn need

‘be taken by the Secretary of State.

‘' Codimiént, See the Comment to Section 14550. -~ - - ..

Gross~Reference:

Record of process served on Secretary of State § 14545

Policy Issue:

Should the Secretary of State be required tﬁﬂséﬂd\a}ﬁbpy of tha
process both to the corporation at its principal executive office and to
its last designated agent for service of ‘process? = Staff:recommendation:
Yes.
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406/ 466 _ § 14600
Tentatively Approved April 1976
Renumbered and Revised-May 1976

CHAPTER. 5. STATEMENT IDENTIFYING OFFICERS, . .QWFICE, AND - .-
AGENT FCR SERVICE

Comment. The enactment of this chapter permits the repeal of

Sections 1502, 1503, 1504, and 1505 {(General Corporation Law).

§ 14600. Applicable filing perled deflned

. 14600..- For the purpeses of ihis ehapter, the applicable filing
- period for a corporaticn is.the calendar month durlng which its-ordginal

articles were filed and the imrediately five preceding calendar months.

Lomment. - .Section 141C0 is the same in svbstance as the first

sentence of Segtion 1502(c) 25 smended by Chapter ' - of the ‘Statutes of
- 1976. :
I . ) e - s
PR B

4047298 - ' o § 14601
. : Stafi DPraft. May 1976 S

§ 14601, Statement identifyinf direcgsro, officers, and offices_

14601, (a) Except as provided in Sectlion 14602, within 90 days
after the filing of Zts original articles and each year thereafter

during the appiicable filing perlod, every corporation shall f:l.le', oﬁ a

T

form prescribad by the Secretary of State, a otatement contalning all of
the following:

(1) Tha urﬂsently autborized numbor of its directors

(2) The name and somplete buaineae or residnﬁﬁ; add;essl;f éach of
1té"incumben* d*rectors;.J‘ | R

(3) The name and comp;ete busiﬁess or residence an*ress ;}wits.
chief executfve officet, secretary, end chfef financ*al oféicer.
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§ 14602
{4} The-srreet addréss of its prinéipal executive office.
f(S)-If thgranrgss qf_its principal executive office is not in this
state, the street addrésé of.irs princiﬁal buginess office, in this
state, .1§ any..

(6) A statement of the general type of business which constitutes

the principal business activity of the corporation (for example, manufacturer
of ?}rFraft{ wholesale liquor distributor{ retail department store).’

. (b). Whenever any of:thé informétiﬁn required by subdivision (a) is
“_ghggggd,_the_corporatiﬁn ﬁaj filé a currenr stareméntyébﬁtaining all of

the information required by subdivisfon {a) and Section L[4603.

. Comment. Section 14601 éontinues wirhoutfsubstantive change
subdivision (a) and the first senrénce 6f79ubdivision {d) of Section
1502 (General Corporation Law} but extends the requirement to all corpo-
rations (other than nonprofit corporations) whether or not Division 1
(commencing with Secticn 100) applies to the corperation. In this
respect, Section 14601 continues the requirement of former Section 3301
that all corporations (see former éection 119) file an annual statement
unless otherwise excepted from the requirement.

‘The ‘feé for filing the statement. is: ‘prescribed in Government Code
Section- 12210, '

4067467 e § 14602 |
: . Tentatively Approved April 1976
Renumbered May 1976

§ 14602. Statefient required of nomprofit corporation

14602. (a) Within 90 days aftexr the filing of 1ts_origina1 articles
and every five years thereafter during the applicable filing period
iJevery nonprofit corporation shall file, on a form prescribed by the
Secretary of State, a statement: reontaining all of the follawing.
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§ 14602

{1).?heapepe_andveomplete EHeinese or residence address quits
chief executive officer.

f?)'Tpefeifeeeiadé%ees'egfits pfincipeliexecutiﬁe efficeeéal

(3) 1f the address of its princieal‘ekeEuﬁive bfiice is qgmrieﬁtﬁie
state, the street address of its principal office in this state, if any.

{b) Whenever any of the information required by subdivision {a)
changes, the nonprofit corporation shall, not later than 30 days after
such change, flle a current statement containing all of the information
required by subdivision (a) and by Section 14603.

{c) Nothing in this section prevents a noaprofit corperation from
filing a statement under this chapter more frequently than évery fifth

year.

" Comment, ' Section 14602 is based on former Sectioe 3301 which re-
quired a filing only oncé every five years for nonprofit corpoérations.
Compege Section 14601 which requires an annual filing for other corpo- .
ratioﬁs. Unlike formﬂr Section 3301, which required the statement to
list the name and address of the president vice president secretary,-'
and treasurer of the nonprofit corporation, Section 14602 requires anly-
the name and address of the chief executive officer of the nonprofit
corporation. ' ' S ' '

Subdivision (b) requires that the nnnprofit corporation file a new
statement within 30 days of a change of any in the information required
by subdivision (a). Under former Section 3301 a nonprofit corpuration
was required to file a new statement every time there was any change in
officers.

Subdivision (c) makes clear that the nonprofit corporation may file
a new statement at any time even though there is no change in the informacion
required by subdivision (a}.

The fee for filing the statement is prescribed in Government Code
Sectfon 12210 [to be amended to apply to all corporations].
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§ 14603

Note. Former Section 3301 (last paragraph) contains a definition
of "nonprofit corporation’ that may include some nonprofit corporations
that will not be covered by the new statute. This matter will néed?fo
be reviewed when the scope of the statute has been determined and a
broader definition of "nonprofit corporation" providéed here so-that the
scope of the existing statute will be retained

406/468 o § 14603
R Tentatively Approved April 19?6
. Renumbered and Revised May 1976

§ 14603. Designation of agent for service _

i4§03. Ihejstatement required by Section 14601 or 14602 ;shall also
_designate, as the agent of the corporation for the purpose of service of
process, any natural person residing in this state or a corporation
which has complied with Section 14611 and whose capacity to act as such
agent has not terminated If a natural person 15 designated, the state-

ment shall set :forth such person 's::cdmplete business or residence ad-

dress. If a corporate" agent is designated nc addresa for it shall be

[ s

‘set fotth. o o . R R

Comment. 'Sectidn-thOS is the séame in substance as Section 1502(b)
{General Corporatian Law). Unlike former Section 3301{a), the designa—
“ tion of an’ agent for service for all corporations--including nonprofit
" corporations--1is mandatory rather than permisaive. One of the changes
" made by the new General Corporation Law is that the deaignation of an
agent for service for corporations under that law is now mandatory,
formerly, designation of an agent for service was permiasive under
: former Section 3301(a). ' ‘
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968/639 §L4604
L : . : Tentatively Approved April 1976
' Renumbered and Revised May 1976

§ 14664. Change of agent for service or agent's address

" 14604. - In order to change its agent for service. of process or the
address of -the agent, the: corporation shall file a.current .statement —
containing 411 the information required by Section 14603 and by Seetion
14601 of 14602; whichever applies.

Comment. Section 14604 18 the same in substance as thé’secdnd
sentence of Section 1502(d) (General Corporation Law).

el

986/640 § 14605 ,
Tentatively Approved April 1976
Renurbered May 1976

§ 14605. Statement of resignation ag-agent; notice to corporation: .. .

14605. An agent designated for service of process pursuant to
Section 14603 or 14866 or 14868, may file a signed and acknowledged
written statement of resignatiog}gsrshch agent. Thereupon, the author-
ity of the agent to act In such capacity shall cease and the Secre;aty
of State forthwith shall give written notice of the filing of the state-
ment of resignation by mail to the corporation addressed to its ﬁrfneiﬁal
executive office.

Comment. Section 14605 is the same 1n substance as Section 1503

(General Corporation Law)
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968/641 § 14606
R T -7+ Tentatdively Approved April 1976
" 7 Renumbered May 1976

§ 14606. When designation—of new agént-required

+14606. . If a natural person who has been designated agent for serv-
1ce'of process. pursuant te. Section 14603 or 14866 or 14868 dies, is - -
adjudicated incompetent, or resigns’ or-nolonger resides in the state or
if the corporate agent'for such purpose- resigns, dissolves, withdraws: -
from_;heastagg,ﬁfo;feipp its right to transact intrastate business, has
its corporate rights; powers, and brivileges~suspended, OT ceases to -
exist, the corporation shall, upon notice of such fact, forthwith file a
designation of a new agent conforming to the requirements of Section
14603 or 14868. |

Comment. Sectiunllééﬂﬁ 1srt£;;;§ﬁe in substance as Section 1504

(General Corporation Law) except that the phrases "is adjudicated incom-
petent” and:upon-notite of:guch fact" have been added. - .

S T S

968/642 e . § 14607
o o - Not Approved
o Reqpmbe;ed May 1976

A A L . LT

8 ;469?. HBengw§17forms;
14607. The Secretary of State shall mail a form for compliance -
with this chapter to each corporation appraximately three mnnths prior

to the close of the applicable filing period. The form shall state the

due date of the statement and shall be mailed to the last address of the
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§ 14608
corporstinn'sccstding'te the recores,stthe Secretary of State. Neither
the failure of the Secretary of State to mall the form nor the failure
of the corporation to receive it 1s an excnseEfot fallure to comply: with

this chapter.

Comment. Sectidn 14607 is the same in substance as thejlast"tﬁtee
sentenges of Section 1502(c).

Note. This section should codify existing practice. The office of
the Secretary of State should be contacted to determine existing prac-
tice. The cost of sending renewal statements annually as contrasted
with every five ‘years sliould ‘be obtained from the office of ‘the Secre-
tary of State. The views of the office of the Secretary of State wheth-
er renewal forms should be sent annually even though, in the case of a
nonprofit corporation, the statemeni 1s required to be filed only once
every five years should be obtained.

968/643 § 14608
Tentatively Approved April 1976
Renumbered May 1976

§ 14608, HNew statement superseédés previous statement; disppsal of
superseded statement : :

14608. (s) Whenever the corporation files a statement pursuant to
this chapter, 1t supersedes any previously filed stetementisnd any
statement 1n its_attieles as to the agent for serviee ot pyocess and the
address of tne agent | |

{b) The Secretary of State may deetrny or otherwise dispose of any
statement filed pursuant to this chapter after it has been superseded by

s

the filing nf a new statement.

Comment. » Subdivision (a) of Section 14608 is the same in substance
as the lsst sentence of Section 1502(d){General Corpnration st},,_?_b“;
subdivision (b) is the gsame in substance as Section 1502(e){General Cor-

poration Law}.
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968/644 §14609
Tentatively Approved. .April 1976
Renumbered May 1976

§ 14609. Statement not construed as notice

14609, This chapter shall not be construed to place'any peraonJ
‘dealing with the corporation on notice of, or- under any duty to inqulire
about, the existence or content of any statement filed pursuant to this

. rr'hF-P tér_ .

Comment . Section 1&609 is- the same in subatanee‘aa Section 1502{f)
(General Corporation Law) '

968/695 § 14610
Not Approved
Renumbered May 1976

§ 14610, Procedure upon failure to file statement

14610, (a) UYpon the fallure of a corporation to file the statement

required by this chapter, the Secretary of State shall mall a notice of

LTETG

such delinquency to the corporation. The notice shall also contain

rr...
i

information concerning the application of thia chapter and adviae the

i‘

corporation of the penalty imposed by Section 25936 of the Revenue and

Taxation Code for failure to timely file the required statement after

T

notice of delinquency haa been mailed by the Secretary of State. If,

BRI [ . . 2y 0

within 60 days after the mailing of the notice of delinquency, a statement

G 4

pursuant to this chapter has not been filed by the corporation, the
Secretary of State shall certify the name of such corporation to the
Franchise Tax Board.
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§ L4610
(b} Upon certification pursuant to subdivision (a), the Franchise
Tax Board shall :assess :against rhe corporation a penalty of two hundred
~fifty dollars '($250) purSuant to Section 25936 of the Revenue and ‘Taxation
e e

Code.

(c] The- penalty herein provided shall not apply to a corporation

el

| which on’ or prior to the date of certification pursuant to subdiviaion
: {a} ‘has diasolved or has been merged into another corponation.. -
(d) The penalty herein provided shall not apply ‘and the Secretary
of State neEG not mail a notice of delinquency to a corporation the,;_
corporate powers, rights, and privileges af which have heen auapended by
~ the Franchise Tax Board pursuant to Section 23301, 23001.5, or 23775 of
_the Revenue and Taxation Code on or priar to, and remain suspended on,
the last day of the'filing period puranant to this chapter. The Secretary
offState need not mail a form pursuant to Section 14607 to a corporation
" the corporate powers; rights, and privileges.ofjnhichlhan;ibeen ao
suspénded by the Franchise Tax Board on or prior to, and remain suspended
-on; ‘the day the Secretary of State preparea the Forms for mailing
T (e} If; after certification oursuant to aubdiviaion {a} the Secre-
tary of State ffnds the required statement was filed before the expira-
tion of the 60-day period after mailing of the notice of delinquency, 7
the Secretary of State shall. promptly decertify the name of the corporation
..-to the Franchise Tax.Board. The Franchise Tax Board ahall then promptly

,,,,,,

abate any penalty. assessed against the corporation pursuant o Section
. BRI O IS A i

25936 of thé Revénue and Taxation Code.
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5 14611

7 Comment . Section 14610 is the same in substance as Section 2204

- - (General Corporation.Law)as amended by Chapter of the Statutes of

1976, The ;mpositiqp of & monetary penalty for the.failure to file the
required statement replaces the sanction of suspension of cotporate,

power, rights; and privileges contained in former Section 3301.1..
' Noté. 'This seéétion was discussed but ‘not approved. . The views of
the office of the Secretary of State should be solicited whether the
system provided by this section'is as slmple and as effective as it
wight be. The Commission believes that the section is unduly compli-
cated and that it will not accomplish- the purpose 1t seeks to acccom-
-.plish, If the procedure provided by the section 18 not considered

' appropriate and desirable by the office of the Secretary of State, the
views of the office of the Secretary of State as to an appropriate
procedure should be requestad, It would also be appropriate.to obtain

. the views of the Franchise Tax Board on the desirability of this section.

. '404,!299' [ .o ..§ 14611 G ) .
Staff Draft May 1976

§ }46};. nglifigétinn of ;ofpofétion #é agent for'ée;éice
14611, (a) Any gorporéti;n; Beforéﬂit.may be designated as the
agqpthfqr th purpose of serv;ce of process ofaaﬁy corporatiﬁn-éﬁfsuant
... Lo ﬁegt}qp_14603'o; 1486? o% 14868, shall file a certificate éiehﬁted in
the ngmeﬁqﬁ‘the'gq;ﬁoration by an officer the;éof gfﬁtiné:
-(1) The complete addfess‘;f its office ;¥ éfficgé in this Efafe,
_w@e;gin anyicqrpqracion.desig;atiﬁg it as such agent éhfhbe ﬁervéd with

. process.
- . RN ER - .-
ey

o ”(Z)VThg\ngme of eacﬁ ﬁeréon employeﬁ by 1t‘ét ;ach‘sﬁch office to
T o -
whom it authorizes the delivery of a copy of any sﬁch ﬂrocess.
(3) Its consent that delivery the;eof'fo anf Quch per;cnfatrﬁhe
office where such person is employed shall constitute delivery of any

such copy to it, as such agent.
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§ 14611

(b) Any corporation which has filed the certificate provided for in
subdivision (2) may file any number of supplemental certificates containing
all the statements provided for in subdivision (a), which, upon the
filing thereof, shall supersede the statements contained in the original
or in any supplemental certificate previcusly filed.

(c} No domestic or forelgn corporation may file a certificate
pursuant to this section unless it 1s currently suthorized to engage in
business in this state and is in good stand{yg on the records of the
Secretary of State,

Comment. Section 14611 is the same in substance as Section 1505
(General Corporation Law).

405/479

CHAPTER 6. [RESERVED]
CHAPTER 7. [RESERVED]

CHAPTER 8. [RESERVED]

See Memorandum 76-66

-42-



4044131
CHAPTER 9. FOREIGN CORPORATibNé

Comment. Chapter 9 continues the substance of provisions of Chap-
ter 21 of the General Corporation Law and makes those provisions appii-
cable to all foreign corporations (see Section 14860), profit or nod
profit, stock or nonstock now existing or hereafter formed,;ppless the
corporation is expressly excepted from the operation thereof or there is
a special provision applicable to fEe corporation inconsistent with some
provision of the chapter, in which case the special provision prevails.
See Section 14450.

The source of each section in this chapter 1s given in the Comment
to the section. The enactment of this chapter permits the repeal of the
comparable previsions of the General Corporation Law but would not
permit the repeal of the provisions of the General Corporation Law
relating to pseudo-foreign corporations {Sections 2108, 2109, and 2115).
The pseudo~foreign corporations provisions will remain in the General
Corporation Law. The disposition of the sections in Chapter 21 of the

General Corporation Law in this chapter is shown in the table below.

General Corpotation Law Section .Disposition (new Division 4)

2100 . . . e e e e e e e e e e e e e . e .. 14860
2101 . . e e e e e e e e e e e e e . e .. 14878
2102 & o e e e e e e e e e e e e e e e 14866(d)
2103 . . e e e e e e e e e e e .. 14861
L Y Y
2105 - first sentence. . . . . . . . . . . . . ... l4BES

- remainder of section. . . . . . . . . .. . . 14866
2106 - subdivision (a) . . . . . . . ., . . . ... 14867

- subdivision (b)--portion of first sentence. . 14875

- subdivision (b)}--clause {i) first sentence. . 14876

- subdivision (b)--remainder of subdivision . . 14877
2107 . o v o e e e e e e e e e e e e e . 14868
2108 (continued in General Corporation Law)

2109 (as amended in AB 2849--continued in General
Corporation Law)

2110 . . . o L e e e e e e e e e e e e e . . 14881
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2111

subdivision (a) . .

subdivision (b) . .

2112 . . .o o0 0oL
. . 2]:1;300 LA A R
e 2114 - . .. . e . -- « . :n

' 2115 (continued in General

1

, 2116--- = 4 4 5 elsla 8 a4 s e = '. -7. . =

LI

subdivision (c) . . .

- - 4 * -
& 4 o+ a 4+
. » & 3 e« ¥ =

Corporation Law)

4=

. 14882

14883

. 14545

. 14869

14870

14885...

14863



404/805 § 14860

Staff Draft May 1976

Article 1. General Provisions

. §.14860, Application of chapter

....14860. This cghapter applies only to foreign corpoxgtionstrans-
.;acting dntrastate business except as. otherwise expressly provided..
* “Comment. ‘'Section 14860 is' the Samé in substance ‘as “Section” 2100

{(General Corporation Law) except that this chapter applies tomponprofit

corporations as well as business corporations. See Sectlon 14450.

4047139 " 14861

" Staff Draft May 1976

T Y B

§ 14861} ?oreign insurers

14861, (a) Nothing in this chapter prevents any foreign insurance
. I L IET T
company from.carrying out contracts made befote the surrender of its

right to engage in intrastate business or contracts made with citizens

of other states who subsequently become citizens of or residenca in this

- - Lot W

.state. o -
(b) Nothing in this chapter repeala alters, or anends the provi-

ittt M WY

h sions of Sections 1600 to 1605, inclusive of the Insurance Code

. i
Conment . Section 14861 is the same in substance as Section 2103

(Genetal Corporation Law) The reference in Section 2103 to "Scctions
1600 to 1607, inclusive" has been changed in Section 14861 to refer to
"Sections 1600 to 1605 inclusivef to reflect the fact that Sections
1606 and 1607 of the Insurance 6Loekwere repealed in 1970 See C;i
Stats. 19?0 Ch. 1708 §8 3,‘ . Sections 1600—1605 relate to designa—
tion of agent for service of process by a foreign insurer.

Note. Should the word "corporation" be substituted for "company"
in subdivision (a) of Section 148617
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4044144 . -, . . . § 14862

Staff Drafc May 1976

§ 14862. TForeign lending institutions

‘subject to:

14862. (a) A foreign lending iﬁstitutiou whioﬁihao;;of'qgaiified

to do business in thio state and which engages in any of the activitiea
i s

set forth 1n subdivision (d} of §ectioo 14852 shall be considered’ by

Ir 5 Lot BN

N
for:service of process for any action arising out of any such activities
and, on or before June 30th of each year, shall file a siateoent showing
the address to which any notice or process may be sent in the manner and
with the effect provided in Sections 14882 and 14883.

'u‘(b} Nd-fbtéign-lending institution sclely by reason of engaging in
one or more of the activities set forth in subdivision {d) of Sectien
14852 shall be required to qualify to do business in this state nor be
Ny

(1) Any of ‘the provisions of the Bank and Corporatiom Tax Law (com-

‘mencing with Section 23001) of the Reveuueiand-Taxa;iog“Code; or

" (2) Any of the provisions .of the Cerporatigng Code, Financial Code,

or Insurance Code relating to qualifications for doing or transacting

busipess th' this state or to requirements percaining thereto or to the

effects ot ‘résiults of failure to qualify to.do business in this state.

: Eggggggi, “Sectlon 14862 1is -the .same in substance gs Section 2104
" (General Corporation Law) .as amended by Chapter . of the Stacutes of

1976, The definition-of: "fareign. lending institution’ provided by Sec~
“'tion _applies to Seétion 14862. .. This appears tg\be :he effect of
“prior law although it .was not clear.that the definitional langyage found

"in the first portion of subdivision (d) of Section 191 applied to the
term "foreign lending institution” as. used; in Section 2104,

(I B R
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404/123 § 14863

Staff Draft May 1976

§ 14863. Liabllity of directors

14863. The directors of a foreign corporation transacting intra-
state business are liable to the corporation, its shareholders or mem
bera, creditors, recelver, liquidator or trustee in bankruptcy for the
making of unauthorized dividends, purchase of shares or memberships,
distribution of assets, or false certificates, reports, or public no-
tices or other violation of official duty according to any applicable
laws of the state or place of incorporation or organization, whether
-committed or done in this state or elsewhere. Such liability may be -
enforced in the courts of this state.

Comment. Sectlon 14863 is the same in substance as Section 2116
(General Corporation Law) except that reference has been included to

"members” and "memberships'" since Section 14863 applies to nonprofit

corporations as well as to business corporations. See Section 14450.
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405/768 : § 14865

" " 'sraff Draft May 1976

178

BT
. Artdcle 2, Qualification to Transact Intrastate Business

P I

§ 14865. Ceitification of qualification required

1&855."h‘foteign'corporatioﬁ‘éhall not transact intrastate busi-
. mess in this state without having first obtained from the Secretary of
State & certificate of qualification.

Comment ., Secéion 14865 ié the same as the first sentence of Sec-
tion 2105 (General Corporation Law) except that Section 14865 applies to

ﬁponﬁfpfit corporations: as:well'as to business corporhtidné.' $ee Section
14850. o

405/789 - 5 14866 ot

Staff Draft May 1976

§_14866. Filing statéﬁgﬁa and desigg;tion

14866:. (ﬁ) To Ab;ain a certificaterof qualification, the foreign
cérﬁofééiag shall £111, on # fo;m prescribed by the Secretary.of State,
'azééaéémént'aﬁd designation signed ﬁy a corporate officer stating:-

(1) 1Its name and the state or place of 1its incorporat;gn or organi~

[

zation. o o _l- e i
(217Tpgjgﬁg?ess of 1ts, pringipal executive office.™ '™ ™
_(3)_The .address of its principal office within this state. _

"' (4} The 'hame’ of an agent upon %hdm,process directed to, the corpora-

‘tion ﬁéﬁrbe 5;rved'w1Fh1n,Fhi?wﬁ!?te- Such designation shall comply"

AR N O A

with the provisions of Section 14603.
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§ 14866
. (5) Its irrevocable consent to service of process directed to it

upon the agent designated and to service of process on the Secretary of

authorized to act or canpnot be found at the address given.
(b) Annexed to such statement and designation ‘shall be a certifi—

cate by an authorized public official of the state or place of incorpo—

ration of the corporation to the effect that such corporation is an

existing corporation in good standing in that state or place or, in the

case of'on”essociation; an officers'’ certificate stating ‘that it 1s a

7 validly organized and existing business association under the 1aws of a

specified foreign jurisdiction.

(c} Before it may be designated by any foreign corporation as its
agent for service of process, any corporate agent must comply with Sec-
tion 146ll].

{d} A foreigaﬁcorporation which has filed a designation of an agent
for service of process, pursuant to the requirements of any law relating

to the qualification of forelgn corporations in-feree' at the time of the

Filing, need fiot file the atatement provided ‘for In this section but

shail File an ‘amended statement and designation when required by Section

14868,

Comment.“-Scooiﬁisions {a}, (b),.end fc) bé Seccion 14866 are the

same in substance as Section 2105 (General Corporation Law) except’ that
the first section of Section 2105 1s compiled. in: Section 14865 and Sec-
tion 1&866 applies to nonprcfit corporations as well as to business cor-
porations. See Section 16850. Subdivision (d) of Section 14866 is the

'same in substance“eo Seétion'ZlUZ'(General Corporation Law) ‘except that

- the subdivision: applies to nonprofit corporations as well as to business

corporations,
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4067165 § 14867

Staff Draft May 1976

§ 14867. Issuance of certificate

1&56?.' Subject to the provisions of Article. A (commencing with
Section 148?5}, upon payment ‘of thd~fees required by law, the Secretary :L
of State shall file ‘the statement “and - desipgnation prescribed in Seotion :A:
14866 and shall 1ssue to ‘the corporation a certification of qualifica— i
tion stating the date of filing of the statement, and designation and
that the corporation 1s qualified to transact Antrastate business,
subject, hoWever, to any licensing requivenients otherwise impoaed by the

laws of this ‘'state. . A i 2N

Comment. ‘Seetionﬁiaéﬁ?.is:the aane&in”aubstanoe aggubdivision (a).
of Section 2106 (beneraf'Corporatioanaw) except_ that: Section 14867

applies to nonprofit corporations as well as to huaineas corporations.
See Section 14850. See also Govt. Code § 12204 (feea for filing state-

ment and designation) RRERCEL IR

=

404/800 § 14868

Staif Draft May 1976

oy

§ 14867, Amended statement and designation; when required

¥

14868, (a) If a foreign corporation qualified to tramsact intra-
state pusioess changes its name; the address of 1ts principal office in
this state, the addreaa of its principal executive office, or its agent
for aervice.of_process. or if the stated addresa”of any natural peraon

-;‘. -

designated as agent 1Is changed, the foreign cotporation shall file, on a

-50— ot



§ 14889

form prescribed by the Secretary of State, an amended statement and
degignation signed by a corporate officer setting forth the ;hange.or
changes made. In the case of a change of name, tﬁe“ﬁﬁéﬁded stétement
and designation shall set forth the name relinquiéhed as well as the new
name assumed and there shall be annexed to the aﬁeﬁded sfatement and
~ degignation a certificaterof an authorized public official of its state
or place of incorporation that such change of name was madeﬂin accord-
ance with the laws of that state or place or, in the case of a foreign
asgsocliation, an officers' certificate stating that such change of name
was made in accdtdénée'wiﬁh its declaration of trust.

{b) If the cﬁange includes a change of name, or a change affecting
an assumed name pursuant to Section 14877, upon the filing of the a-
mendgdlstatement and designation, the Secretary of State shall issue a
;:Q ;eutifiCate of qualification. |

N

Comment. Section® 14868 is the same in substance as Section 2107
(General Corporation Law) except that Section 14868 applies to nonprofit

corporations as well as business corporations. See Section 14850.

404/801 § 14869

Staff Draft May 1976

§ 14869. Surrender of right to transact intrastate business

14869. Subject to Section 14870, a foreign corporation which has
qualified to tramsact intrastate business may surrender its right to
transact intrastate business in this state by filing a certificate of =~

surrender signed by a corporate officer stating:

i~

-5]w
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& 14870
{a) -The name.-of the corporation ag.shown on the records of the
Secretary of State, and the state or.place Qf.incorporatiqn or grgqni- Ca

zaticn.

et

~(b) That' it revokes its designation of agent for service of process.
{c) That it surrenders its right to tramsact intrastate business.
{d) That £t conseuts that process against it in any aqﬁipqﬂgpqn_an?

1iability or obligation incurred within this state p:ior_;g_thg fil%ngl

x

of the:certificate .af surrender may be served upon the Secretary of

State.

{e) A post office: address to which the Secretary of State may mail

a copy of.any process agg;nst_thewcorporatiqn};hat is setvgd upon the

Secretary of State,.whig¢h address or the name to which the process
g : : I RET TR it s

e e

should be sent may be.changed from time to time by filing a statement

1

signed by a corporate officer stating the new address or pame or both.
- RPN

~  Comment. Sectlon 14869.1s the same in substance as Section 2112
(General Gorparation Law).. - o

[

R S T

~i v .
DA BN L

406/203

R ] _:_','f:ff;g'_:lﬁ.ﬁy-o.ﬂ:: .

Staff Draft May 1976 |

§ 14870, Merper or consolidation; surrender of right to transact in-
trastate business

14870. (a) The filing by the Secretary of State of an agreement of
merger pursuant to Section 1103 of a foreign disappearing corporation
qualified to tramsact Intrastate business in this state, or the filing

-52~



§ 14870
ﬂby the-Secretary~of State pursuant to Section 1110 of a certificate of
Pownership of a foreign subsidiary corporation qualified to transact
intrastate business in this state, constitutes the surrender hy the
nforeign corporation of its right to engage in such business within this

state. i
oL R

(b) The filing by tte Secretary of State pursuant to Section 6154

n

..or 6155 of an agreement of merger or consolidation of a foreign disap-

pearing nonprofit corporation qualified to transact intrastate business

in this state constitutes the surrender by the foreign nonprofit corpo=-

ration of its right to engage in such business within this state.

(c) If a merger or consolidation does not involve a domestic cor-

Yt FE T i B ey

poration, each foreign disappearing corporation which has qualified to

T - B . 1 Cda

”'transact intrastate business in this state shall file a certificate of

surrender of such right under Section 14869
Comment, Subdivision (a) of Section 14870 1is the same Ain substance

as Section 2113 (General Corporation Law). Subdivision (b), which is
new, is a comparable provision for nonprofit corporastions. Subdivision
{c) has been included to cover the case where no domestic corporation is
involved in the merger or consolidation so there will be no filing in

this state of the agreement of merger or consclidationm.

=53~



406/214 T § 14871

Staff Draft May 1976

§ 148?1 Penalty fqr unauthorized transaction of intrastate business

1&871 (a) A forelgn corporation which .transacts intrastate busi-
_pgss_gng.yh;ph dpes nat hold a valid certificate.of qualification issued
_;hy_thQLSgcxgtgrg_ofFSta;g may be subject to a penalty.pf twenty: dollars

,($gq).fpr each day that such unauthorized intrastate busimess is trans-
R acted. .
(b) The penalty;established by subdivision (a) shall be assessed
_Htagcotding‘tp;;heﬁnumngvpf_day;:it:;s,fpund=that”che‘cntporation has

_ been willfully doing unauthorized intrastate business.

(c) Prosecution under this section may be brought, and the money

-, penalty recovared thereby .shall be paid, in the manner provided by

.. Section 14907 for a prosecution brought under that, section. -

- -Comment . - -Subdivision (a) of Section 14871 is the samé in sﬁﬁétance
as 4 portion of Section 2203(a) and a portion of former Section Q#GB(a)

Subdivisions (b) and (c) of Section 14871 are the same in substance
as Section 2203(b) and former Section 6408(b).

Note. ‘Enactment: of -Sections 14871-14872 and Section 14884 permits
the repeal of Section 2203. The portion of Seetion ;2203 relating to
consent to jurisdiction has not been continued, this provision being
unnecessary in view of Code of Civil Procedure Section 410G.10. See the

Judicial Council Comment to that section printed under the section in
West's Annotated California Codes.

Cross~Reference:
Criminal penalty, § 14907
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406/216 § 14872

Staff Draft May 1976

Ve

§ 14872. Disability to maintain action upon 1§tr£state,bu31ness

14872, A fore;gp_corporation subject tt-the provisions of this
chapter which transacts intrastate business withéuticoﬁplying therewithﬂf
shall not maintain any action or proceeding upéﬁ-ﬁnf 1ntrt§tate business
Bo transacted in any court of this state, commenced prior to compliance
with this chapter, until the foreign: corporation has complied with the
provisions thereof and has done all of the following: o .

(a) Paid ‘to the Secretary of State a penalty of two hundted fifty

dollars ($250) in additfon to the feés due for filing the statement and

B

o

designation required by Section 14866.
. e RS

(b) ?iled with -the clerk of the court in which the attioﬁ is pend-
ing receipts showing the payment of such fees tnd-penéity and alirfran-
‘thise taxes and any other taxes on business or prop;tty in this state
that should have been paid for the period during ~hich it=ttansacted
intrastate business.

Comment. Section 14872 is the same in substance as Section 2203(c)
and former Section,6801 ' e e . _ ;} v ; _iqt
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968/664 o § 14875

Staff Draft May 1976

St E L ... .. Artigle 3. Corporste Name

§ 14875, _Intrastate business prohibited unless_proper ‘corporate name

14875, Except as provided in Sections 14876 and 1&8?? ‘no foreign

i . corporation having a name which would not be available pursuant' to Chap-

b

o ter 2.(oommencing with Section 14500) to a.new corporation'orgsnized in
this state shall transact intrastate business in this state or quslify

to do so under Article 2 (commencing with Section 1&8&5) or file an

AL

--amended statement orrdesignation containing such name under "that 'article.

Comment. Sectlon 14875 1is the sape in substance as a portion of
the, first sentence of subdivision (b) of Section 2106 (General Corpors—
tion Law) except that Section 14875 appIies to nonprofit corporations as

wsll ss to business corporations. ~ See Section 14450.

968/679. .. - | § 14876

Staff Draft May 1976

''§ 14876. Exception where use of name by other corporation enjoined

14876. Section 14875 does not apply whsre the foreign corporation
 obtains and files.an order from a court of competent jurisdiction per~
nanéntly enjolning the corporation haning & conflicting nane irom doing
business in this state under that name. | |
Comment. Section 14876 is the same in substance as clauso (1) of
the first sentence of subdivision (b) of Section 2106 (General Corpora-

tion ‘Law) except that Section 148?6 applies to nonprofit corporations as

well as to business corporations. See Section 14450.
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404/379 ’ 5 14877

Staff Draft May 1976

§ 14877. Exception for fereign corporation making agreement with Sec-
retary of State

14377 Section 148?5 aSa;”noc apply 1f bothiof the’ following

[

. conditions are satisfied

(a) The Secretary of State finda upon proof by affidavit or other-

. wiee as the Secretary of State may determine, that the businesgs to be

. -

conducted in this state by the foreign corporation aré not the same as

. O similar to the husinese being conducted by ‘the corporation {or .te be

conducted by the proposed corporation) with whose ‘hame '1€: ‘may: conflict,

‘and that the public is not 1ikely to be decelved. .

1) Ihe foreign corporation agreea that it will ‘trandact business
in this state under an assumed name discloaed to the Secretary of State
and that it will use such assumed name in all of its dealings with the
Secretary of State and in the conduct of its affairs in this state. The
assumed name nap'be?the name of the foreign corporation with‘theiaddi-
tion of-sonejdiatinguishing word or words acceptable to the Secretary of

State, or a name that would be available pursuant to Chapter 2 (com-

.Tmencing ﬁith Section’ 14500} ‘to. ‘a tiew: ‘coxporation organized in thia state

T

at the time of auch agreement. ‘A ‘¢orporation which has made such an

',l

agreement with ‘the Secretary of State shall not do business in this

an

atate ekcept under the name agreed upon so long-as the .agreement remains

in effect. S : e

i

i _ Comment . Section 14877 is the same in substance 38.a portion of

tisubdiviaion (b) of Section 2106 {General Corporation . Law) except that

r.Section 1487? applies to nonpEofit as well as to business .corporations.

See Section 1&&50 B T
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4047380 .. . § 14878

Staff Draft May 1976

' §° 14878, Registration of name by foreign corporation not transacting
5 intrastate business

14878. (a) Any foreign corporation (other than a foreign associa-
tion) not transacting intrastate business may register its corporate
name with the Secretary of State if its corporate name would be avall-
able pursuant to Chapter 2 (commencing with Section 14500) to a new
corporation organized in this state at the time of such registration.

(b} Registration under this section is made by filing both of the
following:

(1) An application for registration signed by a corporate officer
stating the name of the foreign corporation, the state or place under
the laws of which it 1s incorporated, the date of 1its incorporation, and
that it desires to register its name under this section.

(2} A certificate of an authorized public official of the state or
place in which it is organized stating that the foreign corporation is
in good standing under those laws.

(b) The registration is effective until the close of the calendar
year in which the application for registration is filed.

(c) A foreign corporation which has in effect a registration of its
corporate name may renew such registration from year to year by annually
filing an application for renewal setting forth the facts required to be
set forth in an original application for registration and a certificate
of good standing as required for the original registration between the
first day of October and the 3lst day of December in each year. The
filing of the renewal applicafiﬁn extends the registration until the

close of the following calendar year.

=58~



& 14878

“Comment.  Section 14878 is the same in subgtance as Section 2101

(General Corporation Law) except that Section 14878 applies to nonprofit

corporations as well as to business corporations. See Section 14450,
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968/682 S § 14880

Staff. Draft May 1976

Article 4. Service of Prncgss

§ 14880,  Additional method of service

14880.  In addition to the provisions of Chapter 4 (commencing with
Section 413.10). of Title 5 of Part 2 of the Code of Civil Procedure,
process may be served upon a foreign corporation as provided in this

article.

" Comment. Section 14880 is the same in substance as Section 14850
" {service on domestic corporations). The section recognizes that this
- article supplements the provisfons of Chapter 4 (commencing with Section
413.10) of Title: 5 of Part 2 ‘of the Code of Civil Procedure. . See, for
- example, Code Civ. Proc. 8§ 416.10-416.30 {persons' upon whom summons may
be served), which apply to foreign corporations -as:well as domestic cor-
porations. See Judicial Council Comments teo Sections 416,10, 416.20,
and 416.30 under those sectfions in West's Annotated California Codes.
Accordingly, for example, service on a foreign corporation may be made
on a person described in Sections 416.10-416.30 or on a person described
in Section 14881. Service also may be made under other statutory provi-
sions. E;S;L Ins. Code §§ 1600-1605 (service on agent desighated by
- forelgn insurer). See Section 14861(b). See also Section 14862 (for-
eign lending insticutions).

.

968/683 S ' s 14881

' 'Staff Draft May 1976

L

§ 1488). Service on officer, manager, or agent

1&881..'Persbhal aeliverjwaf a copy éf'ah} proceaé againét a for-

eign cbrporgfién (a)“tosany officer of the cbfﬁoralion‘or itérgeneral

60



§ 14882 - -

manager- in this state, or if the corporation is a2 bank to a cashier or
an assistant cashier, (b) to any natural person designated by it as
agent for the service of process, or (c) 1f the corporation has desig-

nated a corporate agent, to any person named in the latest certificate

o£ ench_eqrpq;ete agent flled purasuant to Section 14611 constitutes valid

service on the corporaticn. A copy of the ‘4tatement and- designation,
certified by the Secretary of State, is sufficient evidence of the

appointment of an agent for the service of process.

_ Comment.r Section 1488l 1s .the same in substance -as Section 2110

E(General Corporetion Law) except .that Section 14881 .applies to nonprofit
'_corporations as well as to business corporatioens. - See Section 14450.
 dThe designation of the persons who may be served under -Section 14881 is

nat exclusive. See the Comment to Section 14880. -The phrase "personal

-h:delivery has been substituted in this section. for "deliwery by hand"
‘which appeera in Section 2110 to conform to the terminology used in the
" Code of Civil Procedure. See Code Civ. Proc. §§.415.10 end 415.20.

RN ":\_'_'

SRy
TR A
Fery 3

968/691 - ’ D |5 14882

Sctaff Draft May: 1976

§ 14882. Court order for service on Secretary of State

14382, 1f the agent designated for the service of process is a

natural person and cannot with reasonable diligence be found at the ad-

l 4

'dress stated in the designation or if such agent 1s a corporation and no

peraon can with reaeonable diligence he found to whom the delivery
authorized by Section 14881 may be made for the purpose of delivery to

such corporate agent, or if the agent designated 1s no longer authorized

" to act, or 1f no agent has been deeignated and if no one of the officers

-]



§ 14882

or agents of the corporation specified in Section 14881 can with reason-
able diligence be found and it is so shown by affidavit to the satisfac-
1by personal’ delivery to the Secretary of State or to an assistant or
deputy’ sécretary’ of stateof two coples of the process together with two
ebnie%:af the order, ‘except that if the corporation to be served has not
r”fiie&*théhﬁtatement'required.to be filed by Section 14866. then only one
copy of the process and order need be delivered but the order shall

" ‘include ‘and set forth ‘an address to whichs such process shall be sent by

the Secretary of State.” Service in thie manner 18 deemed complete on

" the’ 1DER day after delivery of the process to the Segretary of State.

Comment. Section 14882 is ‘the same in substanc¢e as subdivision (a)
of Section 2111 (General Corporation Law) except that Section 14882 ap-
plies to monprofit co:parations as well as to business corporatinns.

See Section 14450, The phrase "with reasonable diligence has been
substituted in Section 14882 for "with due diligence and after dili-
gent' search” which were \ysed in Section 2111 to confotm to the terminol—
ogy used in Section 14570 (service on domestic corporatiane) and the
service provisions of the Code of Civil Procedure. See, E;ﬁ_e Code Civ.
Proc. § 415.50 and the Judicial Council Comment to that section ‘discuss-
ing the meaning of the term "reasonable diligence." See also the Judi-
cial Council Comment to Code of Civil Procedure” Section ﬁlﬁ ‘13, indicat-~
ing that "diligent search™ has the same meaning as "with reesonahle
diligence.” Both Judicial Council Commente are printed undet ‘the stat-
ute sections in the West's Annotated California Codes.
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968/698 § 14883

Staff Draft May 1976

oy A Ptea o - [T . Ca o . : . . . - o
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.5 14883. Wotice to corporation

~ 14883. Upon receipt of the process and_or@gg and the fee therefor,

o

the Secretary of State forthwith shall give notice to the corporation of

;hg_qervice of the process by forwarding by registered or ¢ert1fied

mail, with request for return receipt, a copy of the process and order
R ) [ ’ : EE SN L

to:

S : e ot

{a) The address specified in the order if the corporation has not
‘fi;gd the_statement requirgd by Sec;ion 148@6; ot

(b) The two nffices nf the corporation the addressea of which are

L1 EAR §

Bet forth in the latest such statement filed.

Comment, .. -Section 14883 is;the,same.1n.subqtanéq"aslsqbdivision (b}
“-bﬁ;Section_2L11,(General Corporation Law) except -that Seetion 14883 ap-
;.. Plies to nonprofit as well asi .to bugsinegs corporations.  See Sectfon
.~ 14450, Where service is made;gr a corporation that has surrendered its
.right to transact 1nttastath£;siness‘pursgant to Section 14869 or
.. 14870, the address to which g;bcess-is to be sent. is specifed in Section
44884 (b) . |

" Crogs~References: A L

Tbreign lending 1nstitution, address to which notice or process to be

it o osent, § 14862 . e

=) (Record -of process perved on_Secretary oﬁ;Sgate,3§.145&5

R R TP FEPR
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968/699 ;o § 14884

Staff Draft May 1976

,:5 1488&.; Service upon unqualified corporation transacting intrastate
business. : Lt

14884, A foreign corporation which transacts intrastate business
- and which. does not hold a valid certificate of qualification dssued by
the Secretary of State may be served with.process in the manner provided
in this article in any civil action breught in this state wherein the

corporation is named a parsy defendant. -

Comment. - Section 14884 is based on a portion of Section 2203(a)

- and former Section 6408(a). The portion of Sectien 2203(a) relating to
_ ‘consent to jurisdiction has not been continued, this provision being

| unnecessary in view of Code of Civil Procedure Section 410.10. See the
Judicial Council Comment to Section 410,10 printed under the section in
West's Annotated California Codes. .Unlike former Section-6408, Section
14884 requires that a showing be made of reasonable diligence to serve a
corporate officer before a court may order that service be made by
‘personal delivery to the Secretary of State. Also, the former procedure
. under Section.6408--whereby the plaintiff provided. the Secretary of
Scate with the address to which the notice and the process was to be
hsent-—has not been continued, the address to which the Secretery of
State sends the notfce and process is to be specified ir the ‘court
order. See Sections 14882 and 14883. The:provisions of Section 6408
prescribing the procedure to be followed in making service on the Secre-
tary of State and notifying the corporation were not continued in the
new General ‘Corporation Law. o '

Cq-

Crogs-Referénce:

-+ Unqualified corporation, disability to maintain action, § 14872

. =Bl
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969/022 D § 14885

Y S Staff Draft May 1976

e § 14§55“ Service upon coxporation that hag surrendered, forfeited, or

‘withdrawn right to transact intrastate business

::14885. - {a) A foreign.corporation which has transacted intrastate

+, - . business and has thereafter: withdrawn. from business in this.state may be

-..8erved with process, in the manner provided in this:.article in any action

brought in this state arising: out of such business,:whether or not it

has ever complied with the requirements of this chapter..
(b) A foreign corporation whieh has surrendered its right to
transact intrastate business pursuant to Section- L4869 or. Section 14870

may’be served with process in any action upon a' liability or obligation

ot S

_incurred within this state prior to such surrender by deliyery of the

P

. process to the, Secrefary.of State, or. an assistant:or a deputy to the

‘Secretary of State” pﬁrsuant to this article ‘and no court order authoriz-

vyt - L TN

ing such service is required. The process shsll be mailed in ‘the manner
ST .

-preeeribedﬁintthisfsrticle'exeept=that it.shall be sent. to the address

* to"which proceSs ‘{8 Authorized td be sent in the certificste of surren-

BURH :" S

‘ der or to the address of the surviving domestic corporation in the case

.of a.surrenderunder subdivision {a) er (b) of Section 14870.

(c) If a fureign corporation which is qualified ‘to transact intra-

LR AN AT L I : SRR A

. state business has its right to transact such husiness forfeited by the

EENN

Franchise Tax Board pursuant to the Bank and Corporatlion Tax Law, Part

<11 (commencing with.Segtion 23001) of the;Revenwe and:Taxation Code, or

by the Secretary of State pursuant to Section 2108, service of process
on such corporation may be effected in the manner set forth in Sections
14881 to 14883, inclusive, as if the right to transact intrastate busi-

ness had not been forfeited.



5 14885

(d) The fact that a corporation ceases to transact intrastate

business without filing a certificate of surrender does not trevoke the

appointment of any agent for the service of process.

Comment. Section 14885 is the same in substance as Section 2114

(General Corporation Law) except that Section 14885 applies to nonprofit

corporations as well as to business corporations. See Section 14450.

—-6h-



406/217

CHAPTER 10. - CREMES

Comment. Chapter 10 continues the substance of provisions of
Chapter 22 of the GenéféiiCorporation‘Law relating to crimes and makes
those provisions applicable to all corporations, profit or .nonprofit,
stock or nomstock, now existing or hereafter formed, unless the corporation
is expressly excepted from the operation thereof or there is a special
provision applicable to the corporation inconsistent with some provision
of the chapter, in which case the special provision prevails. See
Section 14450,

The source of each section in this chapter is given in the Comment
to the section.  The enactment of this chapter permits the repeal of the
compafable pfovisioné'of the Genersl Corporation Law. Sections 2200~
2204 of the General Corporation Law provide penalties. Sectdione:2P00~2202
would be retained 1n the General Corporacion Law and comparable provisions
(except for Section 2201) would be provided 1n the General Nonprofit
Corporation Law.’ "However, these comparable provisions would be compiled
in-the poxtion of the General Nonprofit, K Corporation Law relating to the.
subject matter to which the particular penalty relates _

The disposition of the ‘sections in Chapter 22 of the General :
Co%ﬁnration Law in the staff draft is shown ih' the table below.

. General Corporation_Law Section. Disposition (Staff Draft) .

2200 {(not to be repealed) . . . . . 6513 (attached to Hemorandum
- - ' O 76m=B4)C - '

2201 {not ‘to be repealed) . . . . . No comparable provision -

- 2202 (not to. be repealed) . . . . , 6514 (attached to Memnrandum
?6-64) ‘

2203 . . ., . . . 4 . s+ s s « » 1487]1 (penalty portion)
' ST e (4urisdiction portion not
continued) :
14884 (service portion)
14872 {maintaining action)

L 13 [
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2252 . i h e i e e e e e ... 14901
2253 0 i e e e e e e e e .. 14902
2256 . . .4 e s .o oeie o . . 14903
2255 . 4 u e e e e e e . . 14904

B e T
:$:i¥“i£g5f'.;“:;. e e 14306
ceze 2258000 0w Lo 0. L. 14907
'2259; e .',;;“;‘; 14?03

2260!‘0 a4, B 8 & & & w & »;@ ei's a- 14‘909

B04/994 . e s anocro o § 14900
o ' .. Staff Draft.May 1976...

PR TR oL

§. 14900, Fraudulesit ‘issuance of shares or membershipe o L ngeas

14900. A promoter, director. or officer qf a corporation whg know=-

i

ingly end willfully issues or consents to the ‘issuance of sharés, “mem= "

berships, or certificates for shares or memberships 1n violatioﬁ'of this

N N R

title with 1ntent to defraud present or future phareholders pr. members,

subscribers, purchasers of shares or memberships, or. creﬂftors s gullty
of -:a. misdemeanor punishable by a fine of not more than one thousaud

dollars ($1 ODO) or imprisonment for not more than one year or both.

[ T Y TR

Comment.., Section. 14900-1s the same in substance as Section 2251

and former Section 1308:°

lﬂlot:e.-1 Enactment of thié section makes possible the repeal of Sec-
tion 2251, U o

-68-



406/218 SR § 14901

Staff Draft May 1976 ,

§ 14901. Fictitious or fraudulent subscriptions

14901, A perspn who does. any of the following .18 guilty of a mis~

demeanor: .

(a) Signs the name of a fictitious person to any subscription for , .

or agreement to take stock or a membership in any domestic or forei

corporation, existing or proposed.

(b) Signs to any subscription or agreement the name of any person;

4 . : wp

knnwing{t”..
(l)rIﬁeupersun has no means or does not intend“iﬁ gqod}faith to
comply with all the terms thereof; or
(2) Ehe;; is any undetstaﬁdiné:dr agreemént that the téi¥§‘of tﬁq'
subscription or agreement are not to be complied with or eqfqrééd.
Comment. Section 14901 is the same in substance as Section 2252
and former Section 1309.

Note. Enactment of this section makes possible the repeal of Sec-
tion 2252. C ‘

406/219 o 5902 |
 Staff Draft May 1976

i

§ 14902. Fraudulent payment or distribution

14902. A director of a corpdration, ‘domestic or foreign, ‘who con~
curs in any vote or act of the directors of the c¢orporation or any of
them, knowingly and with dishonest or fraudulent pufpose, to make any '
divideud; payment to members or distribution of asdets except in the

 =§G-

£y

e

L



§ 14903
cases and in the manner allowed by law, either with the design of de-
frauding creditors, ehareholders. or members or of giving a false ap-
pearance to the value of the stock or memberships and-thereby defrauding
subscribers or :purchasers, is pguilty of a misdemeanor; pumishable by a
fine of not more than one thousand dollars ($1,000) or imprisonment- for.

not -more-than one year or both. .. - . i+ BEERYS

Comment. Section 14902 is the sahe 1in substance as Section 2253
and former Section 1511 except as noted below. E I S U B
Both fcrmer Section 1511 and existing Section ?253 limit their ap-~

ﬂ

plication to the directors of ' stock corporations. thus excluding the

directors of nonprofit corporations which do not issue shares. Section”

14902 is not ‘so limited, and it .specifically applies to the:directors of

a nonprofit corperation which issues memberships. _ i
Distributions to shareholders and members are generally reguleted

by $éctions 500-503 and 5236. AL ‘

1253 Noté. ' Eractment of this section will allow the repeal of Section

-k

Staff Draft May 1976

§ 14903, False reportjcf'statement; refusal to keep book or post no-
.tice

oo
w i d

14903. A director, officer, or agent of any corporation, domestic
or foreign, is guilty of a felony if he does any of the follawing

- {a) Knowingly concurs in making, publiehing, or posting either gen~
erally Og,Pti?atgl{”F9<the shageholdets,:members, or othez persons:

_gl),Ahy written1repc:c,ﬁe§hih¥c, statement °f~1ts,a£f§*?s;95,39°“:ﬁ
niary_cgnq;ticn,;cr_not;ce cohpagniqgjgﬂz meterial staceqehc:?hichwgs
false;

-70-



§ 14204
(2) Acy uctroe‘or wil}foily_or fraudoiectly exaggerated report,:
prospecrus, eccouct, oY statement of operations, values, business,
profits,:receipts, expenditures, or prospects; or .

”(B}HAny other paper or rouoect intecded torprodoce or give, or..
hering,e reooency to prooocebor give,_the shares of stock or memberships
in eucﬁ corporation a greeter value or less apparent or market vaiue
than rcey reaiiy possess,

(ﬁ) Refo?es to make any book entry or post any notice required.by.

law in the manner required by law.
. . .. . S I
Comment. Section 14903 is comparable to Section 2254 and former
Section 3019. The 1enguage of Section 2254 has been revised to reflect
the inclusfon of nonprofit corporatione within the scope of Section '
14903.

Note. Enactment of Section 14903 will allow the repeal of Section
2254, N IR

965/988 § 14904

| Staff Draft May 1976

§ 14904. Fraudulent recorde

iﬁ904 (a) A director, officer, or agent of a corporation, domes~-
G2 .,]',1 FRE Sl i

tic or foreign, who knowingly receives or acquires poeeession of any
Property of the corporation, otherwise than in payment of a just demand
and, with intent to defrauo omits to make, or to cause or direct to.-be
made, a full and true ectry thereof in the booke or accounts of the
corporation is guilty of a oubiicroffense

(b} A director, officer, agent shareholder, or member of arcor-
poration, domestic or foreign, who, with intent to defraud, destroys,

-71-



§ 14905

alters, mutilates, or falsifies any of the books, papers, writfngs, or
securities belonging to. the corporation ot makes or concurs iﬁ'Emiéhiﬁg
to make any material entry im any book of accounts or other record or -
docyment. kept by .the:corporation is gullty of a pubiic'offense.h‘
... (e) Each public offense specified in this section is onnishabieno}
imprigonment .in a state prison for not ‘more than 10 years or bj imbrio;

onment in a county jail for not exceeding ome year or a fine not exceed-

ing five hundred dollars ($500) ot' by both such fine and‘inprisonﬁent.

Comment. Section 14904 is the same in suhstance as Section 2255

and former Section 3020. e T B

_ .Hote., Enactment. of Section 14904 will allow the repeal ‘of Section
2255, | L e i

4061220° o Thmee o wrehe T § 14905

Staff Draft May 1976

§ 14905. Exhibition of false records to public officer

14905,) ‘An offiter, agent, or clerk of a corporation, domestic or

forelgn, or a person proposing to organize such a corporation, or to
R "

increase the capital stock of any such corporation, or to obtain addi-i
tional memberships 'in or contributions to any such corporation, who
knowingly exhibits a faloe, forged,‘or alteted book paper, voucher;
Becurify, or other instrument of eoidence”to a public officer or hoard“ ;

authorized by law to examine the organization of the corporation or to

i

investigate its affairs or to allow an increaoe of 1ts capital or the

sale of additional memberships, with intent to deceive Such officer or

Gt
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- § 14906

board in respect thereto, is punishable by imprisonment in a state
: 930919157 -2a01)

prison for not more than 10 years or by imprisonment in a county jail

for.pat;exceeding one year. £

 Comment. Section 14905 is comparable to Section 2256 and former
Section 3021.. The language of Section 2256 has been adapted to reflect
the broader coverage of Section 14905.

406/221 ' § 14906

Staff Draft May 1976

'§ 14906. Unauthorized use of names

14906. A person who without authorization subscribes the name of
aﬁothe; to or inserts the name of another in any prospectus, circular,
ﬁ? other advertisement or anmouncement of a corporation, doqg?tic or
foreién, whether existing or intended to be formed,_with_%pﬁgp;;;gr__
permit the document to be published and thereby to lead persons to
believe that- the person whose name 1s so subscribed or inserted 1is an
officer, agent, shareholder, member, or promoter o%vihé'co:poration,
when in fact no such relationship'eﬂists to the knowledge of such per-
:son, is gullty of a misdemeanor.

Commeﬁt. Seétion 14906 is thelsame in substance as Section 2257

and former Section 3022.

-Hote. Enactment of Section 14906 will allow the repeal of Section
2257. -



406/222 S § 14907

Staff ‘Draft May' 1976

§ 14907. Transacting intrastate business without qualification

. 14907.  (a) A foreign corporation subject to the provisions of
Cheptér?Q’(coeﬁénéing”with#SeCtion 14850) which transaéts intrastdte -
business without complying therewith 1s gullty of a oieHEﬁeanor;:ﬁceish-
able by fine of not less than five hundred dollars ($500) nor more than

one thousand dollars (§1,000), to be recovered in any court of competent

jurisdiction.

LR A S

(b) Prosecution under this section may be brought by the Attorney

General or by any district attorney. If brought by the 1atter, one-half

v,-‘_ B u n-E

of the fine collected shall be paid to the treasurer of the county in

St ki 3 g

which the conviction was had and one—half to the State Treaeurer. If
RS - : e b :

brought by the Attorney General, the entire amount of fine collected

shall be paid to the State Treasurer to the credit of the Cenerel Fund

of the state.

Comment, Sectilon, 14907 is the same in substance as Section 2238,
and former Section 6800. The requirement that a foreign corporation__
obtain’ é certificate of qualification from the Secretary o%létgtéfée'e:
pretequistte ‘to -transacting intrastate business is ‘sdt.forth iniSection
14865. The failure to obtain a certificate of qualification when re~
quired may also result in a penalty (Section ) or an additional
misdeiieanot - (Section 14908y = =« . R =

Note. Enactment of Section 14907 will allow tﬁe Eéﬁé51*of"§éééiéh”
2258. R : ‘ :
Cross~Reference:

Civil penalty, § 14871

-Fh=



406/223 § 14908

Staff Draft May 1976

§ 14908. Transacting intrastate business as agent for unauthorized
foreign corporation

14908. A person who transacts intrastate business on behalf of a
foreign corporation which is not authorized to transact Intrastate busi-
ness in this state, knowing that it is not so authorlzed, is gullty of a
misdemeanor punishable by fine of not less than twenty-five dollars
($25) nor more than three hundred dollars ($300).

Comment, Section 14908 is the same in substance as Section 2259
and former Section 6803. Authorization for a foreign corporation to

transact intrastate business may be obtained pursuant to Article 3 {com~
mencing with Section 14865) of Chapter 9.

Hote. Enactment of Sectfon 14908 will allow the repeal of Section
2259,

406/224 § 14909

Staff Draft May 1976

§ 14909. Foreign incorporation as defense

14909. 1In a prosecution for z violation of Section 14901, 14902,
14903, 14904, 14905, or 14906, the fact that the corporation was a
foreign corporation 1s not z defense if it was carrying on business or
keeping an office therefor within this state.

Comment. Section 14909 is the same in substance as Section 2260
and former Section 6804%.

Note. Enactment of Section 14909 will allow the repeal of Section
2260.
Cross-Reference:

"Business" defined, $

“75=



404/184 Corp. Code § 000

Tentatively Approved
February 1976

APPENDIZ I

DIVISION 2. WOWPROFIT CORPORATIONS

PART 1. GEJERAL HONPROFIT CORPORATION LAW

CHAPTER 1. GENERAL PROVISIONS - .

RN

o Corporations Code § 9000 (repealed}

T

9000 This part shall be known and may. be»cited as the Gdaeral

SSEURS SEY PR UL AP

Nonprofit Corporation Law, - &7ois 4y

Comment. Rormer Scction 9000 13 continued in Section 5000,

404/796 Corp. Code § 9001

Tentatively Approved
February 1976

Corporations Code § 9001 (repealed)

9001. The provisions of this part apply to every nonprofit cor~
poration now existing or hereafter formed, unless the corporation is
expressly exempted from the operation thereof, or there is a special
provision applicable to the corporation incomsistent with the provisions

of this part, in which case the special provision prevails.

Comment. Former Section 9001 is continued in Section 5102,

APP~—~1



963/720 Corp. Code 5 9002

Tentatively Approved
February 1976

Corporations Code § 9002 {rape&le&)

2002, The proviaions of the General Corporation Law, Division 1 of

matters specifically otherw{se provided for in this part.

Comment, Former Section 9002 1is not continued. The new General
Honprofit Corporation Law, Division 2 {comhencing with Section 5000) of
~+T4tleril, -provides-a complate:set of rules:governing nonprofif corpora-
tions and does not incorporate by reference the General Corporation Law,
See Section 5102 (scope of divieion). I

T SR I T T S R
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4047185 Corp. Code § 2200

Tentatively Approved
February 1976

CUHAPTER 2. FORMATION AND. BYLAWS

Article 1, Purposes

Corporations Code 3 9200 ‘(tepealed)

9200. A nonprofit corporation may be formed by three or more per-
gons for any lawful pirpdses wlilch do not contemplate the distiibution
of gdins, profits, 'or dividends to the members thereof' and for which
" $hdividuals lawfully may assoclate themselves, such'as’ relfgioiis, chari-

table, social, educational, or cemetery purposes, or for rendering
services, subject to 1aws and regulations’ applicable to particular
classes of nonprofit corporations or linéé’of‘activity;'{Cafrﬁihg on
‘budingss at' a profit as an itc{dent to the Hain jurposes '6f the corpo-

" ration and the distribution of assets to members on disscluffon are not
forbidden to nonprofit corporations, but no corporation’formed or ex-
isting 'under tiis part shall dfstribute any gains, profits, or dividends
to any ‘of its members as such except upon dissolution or winding up.

Comment The portion of the first sentence of fomer Section 9200
relating to the purposes for which a fonprofit corporation may ‘be formed
1s-superseded by Section 5210; the portion relating .tc the number of
_ incorporators is superseded by Section 5220,

- The portion of the second sentence of former Section 9200 per—
mitting carrying on business at a profit is superseded by Sectfon 5235;
the portion precluding distributions to membera of gains, profits, or
dividends as such is continued in Section 5236(a): the portion Per-

mitting distribution of assets on dissolution or winding up is continued
in Section 5236(b).

APP-.=)



4041797 Corp. Code § 2201

Tentatively Approved
February 1976

Corporations Code § 201 (repealed)

9291. A nonprofit corporation may be formed under this part for
the purposes of defraying or assuming the cost of&grofessionel services

of licentiates undec any chapter pf Jivision 2. (commencing with Section

500) of the Business and Professions Code or of nemdering any su¢h

ST S

.uservices, but it may not engage directly qr indirectly in the perform-

. 'l

e
ance of the corporate purposes or objects pnless all of the following

P Tt B

requiremente are met:

,.v

PP e e
(a) At least one—fourth of all licentiates of the particular pro-

Lk ERES S

fession residing in California become members.

" R

FEE R 4

(b) Membership in the corporation and an gpportunity to render

LRt

professional services upon a unifcrm basis are availableite all lfcensed
'-i .. ""ﬂl !

members of the particular profession o C e el ek et

e i

{c) Voting by proxy and cumulative vating are prohibited.

i

(d) A certificace is issued to the corporation by the particular

Lty }_'1 o S

Ka

'professional board whose licentiates have become members, finding com-
o4 o

N 'pliance with the requirements of subdivisions La}, (b), and. (c)

,1—"1-‘

Any such,nonprcfit cagrporation shall be subject to supervision by
the particular professiOnal board under which its members are licensed

and shall also be subject to Section 9505 AR I

:_.i‘)m— . .
e R

. . I .‘ Pl e ‘
. Comment. : Former Seétion 9201 is.cenﬂinued in Section 5211.

AR MR
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S68/719 Corp. Code § %201.1

Tentatively: Approved
February 1976

Corporations Code G 9201.1 (repealed)

9201.1. Any nonprofit corporation formed under bection 9201 which
defrays or assumes some portion or all of the costs of refractions or
eye appliances shall offe; an equal oppotrtunity to-renoer.professional
services upon a uniform basis to all lioentiates exooo;sly authorized by

law to render such services,

Comment. Former Section 9201.1 is continued in Sootion 3211.

968/718 Corp. Code § £201.2

Tentatively Approved
February 1976

VCogEora;ions Code § 9201.2 (ropéaled)

9201.2. donprofit corporations may be formed onder this part for
rthe purposes of administering a system or systems of defraying the cost
: of professional services of attorneys, but any such corporation may not
engage directly or indirectly in the performanco of the corporate pure
poses or objects unloss all of the following requireoonts are met:

x(a)'fhe attorneys fornishiné professional services pursuant to such
system Or systems are acting in compliance with the Rules of Profes-
sional Conduct of the State Bar of California concerning such system or

systems,

(b) Uembership in the corporation and an opportunity to render pro-

APP==5



Corp. -Code & 9202

fessionai services upon a uniform basis are available to all active
members of the State Bbar.
(c) Voting by proxy and cumulative voting are prohiBited. -

B (4 A certificate is issued to the corporation by the State Bar of
California, finding compliance with thé requirements of subdivisions
“(a), (b) and {c).

"~ "“Any such nonprofit corporation shall be subject’to supetviston by

the State Bar of California and shall also be subject to Secticthi:®505.

" Comment.  Former Sectien $201.2 '1s continued in-Sectionm 5212.

992/935 v o Corp. Code § 9202

Tentatively Approved
February 1976

Corporations Code § 9202 (repealed)

" 9202, "'A nénprofit co¥poration may be formed for the purpose of
“incorpdrating any existing unincorporated association or organization.

“As uséd 1 this part "unincorporated association” includes but is not

limited to society,' library, school, college, club, church, trustees of

a charitable trust, and thdmwber of cémmerce. -
" Comment. Former Section 9202 is continued in Secticn 5213,

eer
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©92/934 - Corp. Code 5 203

Tentatively Anproved
February 1976

Corporatioens Code & 3203 (repealed)

$203. A nonprofit corporation wmay be formed for the purpose of
lncorporating any subordinate‘héﬁﬁ”iﬁStituted or created under ﬁhe au-

thority of any head or national assbciation, lddge, order, beneficial

association, fraternal or beneficial society, labor union, foundation,
-federation, or any other society, orﬂanization, or association. The

fact that the head or national body is unincorporated does not prevent

the incorporation of the suhordinate body.

The rules governing the incorporation and operation of unincorpo-

ratéd associations govern the incorporation of any subordinate body.

T R v . S R Y

The seal of the subordinate body shall be its corporate seal.

Comment., Former Section 9203 is continued in Sectiom 5214.
—_—r S i ! :
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4047156 Corp. Code & 2300
Tantatively Approved

Februzary 1976
Staff revision May 1376

Article 2. Articles of Incorporation

Corporations Code § 9300 (repealed)”'

9300, The articles of incorporation.shall set forth:

{(a) The name of the corporatioﬁ; |

{b) The specific and primary purposes for which it is férmed.

This requirement shall not be deemed to preclude a statement of peneral
purposes or powers or to restrict the right of the corporation to engage
in any oﬁher-lawful activity.

{c) That the corporation is organized pursuant to the General
Nonpfofit‘Corporation law or pursuant to ﬁart 1 of vivision 2 of Title 1
of the bcrporations Code.

(d) The county in this state where the principal office for the
transaction of business of the corporation is located.

{(e) The names and addresses of three or more persons who are to
act in the capacity of directors until the selection of thelr succes~
sors. These persons may be given such titles as are deemed appropriate,
but they shall be subject to all laws of this state relating to direc-
tors except as otherwise provided in this part, The number of persons
so named constitutes the number of directors of the corporation, until
changed by an amendment to the articles or, unless the articles other-
wise provide, by a bylaw adopted by the members. [owever, the articles
or, unless the articles provide otherwise, a bylaw duly adopted by the
members, may state that the number of directors shall be not less than

a stated oinimum (which in ne case shall be less than five) nor more

APP--8



Corp. Code & 2301

‘than a stated maximum {vhich in no case shall exceed such sfated minimuem

b bﬁ‘more than thrée}; and in the event that the artiéles or bylaws permit

" sach an indefinite nuuber of directors, the exact number of directors

shall be fixed, within the limits specified in the articles br-bylaws,
"By a bylaw or amendment thereof duly adopted by the members or by the
"board of directors. In the event the articles provide for an  indefinite
" number of directors, unless the articles provide otherwise, such indefi-
nite number may be changed, or a definite number fixed without provision
for an‘indéfinite?nﬁmﬁér; by a bylaw duiy adopted by the members.
C(£) 1If an éﬁisting unincorporated assoﬁiatibn.ih”Béing;ihCOIpo-
nféfé&; £ﬁé namne bf-the existing uninéorporated association.
Comment. Section 9300 is superseded by Section 5250. Subdivision
(a) is continted in Section 5250(a). Subdivision (b) is superseded by
Section 5250(¢b}. Subdivision {c) is continued in Section 5252(b).
Subdivision (d) is not continued. Portions of the first two sentences
of subdivision (e) are continued in Section 5250‘(réquired contents of

articiEéf;jEHé remainder of suﬁdiﬁision'{e)‘is continued in Sections
3311-5313 (directors). Suhdivision (f) is continued in Section 5213.

101/144 Corp. Code 3 9301

Tentatively Approved
Febryary 1976 -

Corporations Code 5 2301 (repealed)

3301. The authorized number and qualifications of members of the
corporation, the different classes of membership, if any, the property,
voting, and other rights and privileges of wembers, and their 1liability

APP—-§



Corp. Code § 9301

to dues or assessments and the method of collection thereof, shall be
set forth either in the articles or in the by-laws, which shall.not,

;-hgwever, . provide for the issuance of more than one membership to any

, mewmber. |

.. If the woting, property or other_rights.gxw;nterests,,o: any of

them, be unequal, the articles or by-laws shall. set forth the rule or

,. rules by which the respective voting, property or other rights or inter-

-.estg of each member or class of members are fixed and determined.

The articles or by-laws may authorize dues o:rassessmqgthwqr both
to.be levied upon all members or classes of membership alike, or in
different amounts or proportions qrrupon_a_differenpfbagis upon differ-
Vent members or classes of membership and may exempt Bome members or
:fﬁélésses ﬁf membérship f?um either dues or assessments or bothigl

“The articles ox: by-law ‘may fi% the amount and method ef collection
“iﬁéfiﬂuesrp;lassesqgents or bgth or may authorize the board of directots
f-:éLfix‘gﬁé.;mognt.therepf_ffqm.time te time,:and make them payable at
‘ such 'times'or intervals, and upén such notice) and by such wethods as
the directors may prescribe. Dues or assessments or both may be made
enforceable by action or by the sale or forfeiture of membership, or
both?_upoprreasopable notice.

. Comment. The first two sentences of former Section 9301 are con-
tinued in'Section 5261 with the exception of the proviso relating to

more than one membership, which 1s superseded by Section 5400. The

third and fourth sentences are continued in Section 5510.

AFP--10)



4067119 : Corp. Sode 7 3302

Staff praft lay 1976

Corporations Code § %302 (repcaled;

9302, The articles or Ly-laws may provide for the number and
tenure of offiéé-of the directors and may specify their pdﬁers9 duties,
coﬁpensation, and the manner in which-they shall be chosen and removed

frbm office.

Comnent. Former Section 9302 is continued in Section 5265.

4047124 " Corp. Code © 2303

Tentativeiy Appfﬁéeﬂ
- \ darch 1976 :

Lorporations Code £ 9333 (renealed)

2303. The articles of incorporation may state any desired pro-
-wision for the regulation of the affairs of the corporation in a manner
not in conflict with law, including any restrictions authorized by
. Article 2, Chapter 1, Part B8, bivision 1, Title ! of this code upon the
power to amend the articles of .ingorporation,

Comuent. Fotmer Section 9303 is superséded by Sections 5251 and
5920, o . . S S

APP--11



$92/933 Corp. Code 9304

Tentatively Approved
Fabruary 1976

Corporations Code § 9304 (repealed)

9304, (a) Except in the case of the incorpeoration of an unincor-
porated association provided for in subdivision () hereof, each person
named in the articles to act in the capacity of a first:director shall,
and any other person desiring to associate with those persons in the
formation of the corporation may, personally sigu the articles of incor-
poration. All signatures thereto shall be personallﬁ acknowledged
before an officer designated by the laws of this State as one before
whom an acknowledgment uay be made. Any certificate of acknowledgment
taken without the State shall be authenticated by the certificate of an
officer having the requisite official knowledge of the qualification of
the officer befofé whom the acknowledgment was made when taken before
any officer other than a notary public or a judge or clerk of a court of
»leecord having an offlcial seal - - R
- (o} In the case of the incorporation oflon unincorporated associa-

tion, the articles.of incoiporatlon shall be subscribed and exeoution
_;thereof personally acknowiedged before an officer authorized to take
acknowledgments by the presidino officer or acting presiding officer and
the secretary or clerk or 51m11ar offio;r.of the association or by at
least a majority of its governing board or body, and thefe shall be
attached thereto the affidavit of the subscribing officers, boauu or
body that the association has duly authorized its incorporation and has

authorized said officers, board or body to execute the articles of

incorporation,
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Corp. Code . 2324.5

- Comment, The first sentence of subdivision (2) of former Sectiom
2304 is supetseded by Section 5221; the second and third sentences are
not continued. Subdivision (b) is continued in Section 5213 with the

exception of the acknowledgment requirement which:is not continued.

992/932 Corp. Code § 9304.5

Tentatively Approved
February 1976 '

Corporations Code § 2304.5 (repealed)

9304.5. If the articles conform to law, the Secret;ry of State
shall file them in his office and shall endorse the date of filing
tﬁereon. The cﬁfporate exlstence begins upon the filing of the articles
and continues perpetually unless otherwise expressly provided by law.

A copy of the articles certified by the Secretary of State and

- . .bearing the endorsement of the date of ‘filing in this office shall be

- --filed in the offiece of the county clerk of the county in which:the cor-

peration is to have 1ts principal office and In the office &f "the county
clerk of each county 1n which the corporation acguires ownership of any
real property.

Comment. The first sentence of former Section 9304.5 is cbutinued

in Section 5129. The second sentence is continued in Section 5222. The

third sentence is not continued.
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368/253 Corp. Code & 9305

Tentatively Apvroved
‘larch 1976

Coryporations Code § 9305 (repealed) .

9305. Articles of incorporation of nonprofit corporations shall be
amended in the same manner as provided in Title 1, i*dvisdon 1, Part 8,
Chapter 1 of this code.

7 Comment. Former Sectilon 9305 is superseded by Chapter 9 (commenc-
ing with Section 5910) of Division 2.

368/254 - Corp. Code j§ 9306

Tentatively Approved
‘larch 1976

. Corporations Code § 9306 (repealed)

2306, Any nonprofit cooperative corporation formed under former

. Title 22, ?gr;_&, Mvision 1, of the Civil Code way amend its articles
Lo provide that the voting power, property rights, and interests of its
members. shall be. equal or unequal, and if unequal, to set forth a gen-
eral rule by which the voting power and property rights amd interests of

each member shall be determined and fixed.

Ty

Comment. Férmer Section 9306 is not continuéd. Any nonprofit
cooperative corporation formed under former Titlé 22, Part 4, »ivision
1, of the Civil Code is '"“deemed organized and existing under and by
virtue of the general corporation law of the State of California." <Cal.
Stats, 1931, Ch. 869, § 1, at 1840. The General Corporation Law permits

the amendments referred to. Section 900.
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406/120 Corp. Code § 9400

Staff draft liay 1976

Article 3. Bylaws

Corporations Code § 9400 (repealed)

QAUD.IVBylawe-may be eeepted, amended or repealed by any of the
following:

(éi’B& the written consent of members entitled to exercise a ma jor-
ity of the §otihg'power; or by the vote of a majority of a quorum at a
meeeieg'bf meﬁbere'duly called for the purpose according to the articles
or bylaws. |

(b) Exeeef.as provided in subdivision (c), by the board of direc-
tors, subject to the power of the members to c¢hiange or repeal the by-
lewe. |

{(c) A hyleﬁaer bylaw amendment fixing or changing the authorized
;.nﬁ;bef of directors may be adopted only by the members and may not be
adopted by the board of directors except where the articles or bylaws
‘:proﬁiaerfor an iedefinite number of directors pursuant to subdivision
(e) of Section 9300.

‘However, the articles or bylaws may require the.vote or written

consent of members entitled to exercise a greater fraction or percentage

',;Jof the voting power for the,amendment or repeal of bylaws generally, or

of particular bylaws, or for the adoption of new bylaws than would
ptherwise be,required under this section. The articles or a bylaw
-acopted by the wembers may limit or restrict the poﬁer of the directors .. ._
..to adopt, amend, or repeal bylaws, or may deprive them of the power. _
Comment. Subdivisions (a) and (b) of former Section 9400 are con- -

tinued in Sectionm 5260(a). Subdivision {c) is continued in Section
53li(c)}. The last paragraph i1s continued in Section 5260(b).

ADD 1w



s06/118 Corp. Code 5 9401

Tentatively Approved
spril 1976

taff levision ‘iay 1976

Corporations Code : 2401 (repealed;)

'QAJI.“Theygi-lsws'of a nonprofic coipofation nay'nake provisions
for: e
} (55'The oine, place, and mannei of calling; giving notice of, and
conducting regular and special meetings of members or dlrectors;rwhich
may be heid“outside'the State. Thedbyelaws nay disoense with“nofice of
all regular members' and directors' meetings. o
E(E"}""The"requiremeni:sof a quorum.of nirectoesiofrnemoe;s, which may
be greater or less than a majority. o
{c) Subject to any provisions in the articles, the number;ttime and
:nenner'of'choosing, qualificetions, terms of office,‘officisl desipg-
“nations, powers, duties;wand compensation of the &irecfo;s sn&.other

[ T T

officers. '

R LA
of the board of directors.

Comment. The portion of the first sentence of subdivision (a) of

" “former Section 9401 that permltted the bylaws to make provisions for

- ‘meetings of members and directors:is continuved in-3ection 5264(a). The

portion permitting meetings‘to,be held ouqside the state is. continued in

Sections 5619 (members’ meetlngs) and 5336 rdirectors meetings) The

B ETH

second sentence of subdiv1s1on (a) is continued in Sections 5620 (nem=

- bers' meetings) and 5332 {directors’ meetings):.

Subdivision (b) 1s continued in Section 5264(L). .
Subdivision (c) is continued in Section 5265(a).
. Bubdivision (d) is continuved in 3ection 5265(b). -
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0G4 972 S Corp. vode § 9402

Tentatively Approved
Tebruary 1976

Corporations Code » %402 (repealed)

e 9402, The by-laws of a ncnprofit-corporation may make provisilons
for:

(a) The aduission, election, appointment, withdrawal, suspension,

-and expulsion of members.

(b) The qualifications of members and different classes of member-
sh;ps, and the property, votigg?!and other rights,.inte;ests, or privi-
leges, or any of them, of mewbers or classes of meﬁbefs.

(c} The'trahsfer, forfelture, and termination of mémbersﬁip, and
vhether the property interest of members shall cease af ;ﬁei£adeath or
the teruination of membership, and the mode of ascertaining the property
interest, if any, at death or the termination of membership.

{d) The manner of voting by members and whether cumulative voting

- and proxy voting shall be allowed.
(e) The making of annual reports and financial statements to the
members.
i Comment. Subdivision (a) of former Section 2402 is continued in
Section 5262(a). Subdivision (b) is superseded by Section 5261. Sub-

division (c¢) is continued in Section 5262(b). Subdivision (d) is con-
“tinued. in Section 5263(a).

dote, The staff has uot yet disposed of subdivision (e).
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1017146 o Corp. Code § 9403

tatively Agproved

Ten
Yebruary :976

Cprporatiqns Sode . 405 greuealed)
o 9463. The by-laws of a nonprofit corporation may wake provisions
for fegg_qfﬁanission qu transfg{ fees, and, subject to any provisions
iﬂ the articlés, may provide pursuant to Section 9301 for dues and
assessments to be paid by members or different classes of members and
the methods of'collecgion thereof .

Comment. -The portion of former Section 9403 rélating to fees of

admission and transfer is continued in Section 5262(c). The portion

relating to dues and assessments 1is continued in Sections 5261(d), 5410,

"+ and 5510,

L
I D

4067121 .+ Corp,: Code § 9404

. Staff vraft lay 1976

o

Corporations Code i D404 (repealed)

9404._ All by=laws shall be recorded in: a book.which 'shall be kept

‘in the principal office of the corporation, "
. PNl NI

Comment. Former Section 9404 is superseded by Section 5266.
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Corg. que b 9501
:“(e)‘gqnvejlrexchange, lease, mortgage, encumber, transfer upon
trust, or otherwise dispose of all property, real or personal.

{f) Dorrow money, contract debts, and issue bonds, notes, and de-
bentures, and secure the payment or performance of its obligations.

(g) Pay the reasonable value of seeeices reedered in ehis‘state to
fthe nonprofit corporatlon before January 1, L975 end not previously
paid by any person who performed such services on & full*time basis
under the d1rect¥on of a rellgious‘oréanizetioe-ie connection with the
religious tenets of the organlzation.‘ aucﬁ person ehali have relied

E'solel],' on the religlous organization for his or her financial support
_:€for a minimum of five years. A payment shall not be made if such person
or relisious organization waives the payment or recelpt of compensation
for such services in writing. Payment may be made to such religious
organization to reimburse 1t for maintenance of any person who rendered
such services and to assist it in providing future supporf'eh&‘ﬁainte—
nahce; hbweVer, payment shall not be made from any funds or assets
acquired with funds donated by or traceable to gifts made to the non-
profit corporation by any person, ornanization or governmental agency
other than the members, immediate families of memge;e‘and affiliated
religious organizations of the religious o:gaeiza;ieehpnﬁer vhose direc-
tion the services were performed.

(h} De:ﬁll other acts necessary or expedient for the administration
o?;he‘effeipe age atte}nme?t_of“the purposes of the_cetpefetion.

' .. Comment, . Former Section 9501 is superseded by Section 5230. The
provigsions of former Section 2501 a;e_continued in Section 5230 with the
exception of subdivision (gj which has not been continued since it 1s
spécial legislation having only a retroactive effect. See 1 H. Ballan-

~tine & G. Sterling, California Corporation Laws 788.10 n.42 (4th ed.
1973).
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4057331 Corp. Code 4 3501.1

Staff Draft ilay 1976

Corporations Code § 9501.1! {repealed)

3501.1. livery nonprofit corporation, during any period or periods
P

;8ucih corporation is deemed to be a “private foundation' as defined in

Section 509 of the Internal Revenue Code of 1954 as amended by Section
101 of the Tax Reform fLct of 1969 {all references in this séétibh to the
}nternal Revenug Code shall refer to such code as amegded by such act),
shall distribute its income for each taxable vear (and principal, if
necessary) at such time and in such manner as not to subject such COorpo-
ratlonrto tax under Sectlon 4942 of such code (as modified by paragraph
(3) of subsectlon (1) of Section 101 of the Tax Reform Act of 1969), and

such corporation shall not engage in any act of self—dealino as defined

in subsection (d} of Section 49&1 of such code (as mudified by paragraph

(2) of subsection {l} of Section 101 of the Tax Reform Act of 1969),

retaln any excess business holdings as defined in subsection (c) of
Tt

Section 4943 of such code, make any investments in such manner as to
subject suth corporafion to tax ﬁnder Section &94£@of:é;rﬁvrgﬁ$! or make
any taxable expenditure as defined iﬁ ;ubsection (d) of Section 4945 of
such code {(as modified by paragraph (3) of subsection (1) of Section 191
of the Tax eform Act of 1969).

:This section shall apply to any such corporation and any provision
contained in its articles of incorporation or other governing instrument

inconsistent with this section or to the contrary thereof ‘shall be

without effect.

- " Comsent. Forirer Section 9501.! is continﬁéd in Sectién 5563;
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406/123 Corp. Code § 9502

Staff Lraft fay 1976

Corporations Code 3 9502 (repealed)

9502 Unless otherwise provided in the articles or by-laws, any
vacancy in the board of dlrectors caused by death, resignation, or any
disability shall be filled by a magcrity of the remaining members there-

of, though less than a cuorum.

Comment. Former Section 9502 is continued in Section 5326(a).

W6/ corp. Gods 5 9504
Stafffﬁraft qu'lgjﬁ

i
et

- Corperationsg Code ¥ 4503 {repealed)

9503. Subject to any provisions of the articles ‘or by-laws, meet-

+ings of -directors:of nonprofit corporations shall be called and held as

-may be ordered-by' the directors.

i

Qgg@ggg; Former Section 9503 is continued in Sections 5330 (bylaws
ycongrol) and 3331 (call of meetings). SR =

Sy
il

EETI et

‘ 405/125 | | Corp. Code 5 9503.1 .

REEE B ST

oo 4 e T P e
Corporations Code § 9503, ] (repealed)

9503.1, If the articles of incorporatlon or bylaws so provide, any
action required or permitted to be taken by the board of dlrectors under

any provision of this division may be taken without a meeting, 1f al1
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COIQ. dee 0544

" members of thg”boa;d ghall individually or collectively consent in
writing to such action. OCuch written consent or consents shall be filed
with the winutes of the proceedings of the board. Such action by writ-
ten consent shall have the same force‘aﬁd effect-asAét;;animaus.ﬁote of
sﬁﬁﬁ_éireptors. Any certificgte or other documeng f;léé undgr any pro-
Vvision of th;s_division which relates-to action so Eakgﬁ éhgll:state
that the action was taken by unanimous written consent‘qf_the ﬁéard of
directqrs wlthout a mgeting, and that the articles of‘incorﬁoratinn or
bylaws, as the case may be, aqthor@ze‘the directors t; so act, and such

statement shall be prima facie evidence of such authority.
Comment. Former Sectiom 9503.1 is continued in Section 5335 with
the exception of the last sentence, which is not continued 1in order to

eliminate needless complexity in the aiticles or bylaws. -

406/126 Corp. Code # 9504

Staff Drafr May 1976

Corporations Code ¢ 9504 (repealed}

9504, Directors of a nonprofit corporation are not perscnally

liable for the debts, liabilities, or obligations of the corporation.

Comment. Former Sectionm %504 is continued in Section 5314.
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4047110 Lorp. Code : 505

"ot Approved; See ilinutes
February 1976. .

Corporations Code &§ 9505 (repealed)

#305. i nomprofit corporation which. holds property sybiject to any
public or charitable trust is subject at all times to. examipation by the
Atto;pey General, on behalf of the State, to ascertain the condition of
_{1;3 affairs and to what extent, if at all, it may fail to comply with
trusts wh;;h it has assumed or magzdepgrtvfpgm the general purposes for
which it 1s formed.  Iu case of any such failure or departure. the Attor-
ney General shall institute, in the name of .the State, the proceedings

necessary to correct the noncompliance or departure,

. oy
1 iy a1

Comment . Section 9505 is continued ‘as Section 5520. -
liote, This section is to be reviewed for coordination with the
Uniform Supervision of Trustees for Charitable Purposes Act.
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4067127 . = Corp. Code 3 %600

Tentatively Approved
April 1976

CHAPTER 4. [[EHMBERS

Corporations Code '§ 2600 (fepealed)

9600. Subject to any provisions of the articles or by-laws neet-
ings of ‘uembers of nonprofit corporatlcns shall be called and held as
‘‘may be ordered by the directors or by members holding not less than one~

‘tenth of the vnting powar of members.

éémﬁent. Former Section 9600 1s continued in Section 5613.

"
- 100/971 - Corp. Code § 9601,

Tentatively Approved
varch 1976

Corporations Code i 960! (repealed) i

9601. Unless the articles or by-laws provide otherwise, every
member of a nonprofit corporation is entitled to one vote and may vote

or act by proxy. The manner of voting may be by ballot, mail, or any

reasonable means provided in the articles or by-laws., do member ﬁay

cunulate his votes unless the articles or by-laws so provide.

Comuent . The portion of the first sentence of former Sectlon 9601
- providing one vote pet'member is continued in Section 5?00(3) the
portion authorizing proxy voting is continued in Section 5?05.;"The
second sentence is continued in Section 5700(b). The last sentence 1is

superseded by Section 5704,
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101/147 Corp. Code 5 9602

Tentatively Approved
February 1976

Corporations Code § 9602 (repealed)

9602. A nomprofit corporation shall have such metbetehipe or
classes therecf as the articlee or ny laws specify, but no member may
i""1'10.‘!.4:1 more then one membership, and in the ahsence of any such classifi-
‘cation of members there shall be deemed to be but one class Unless the
articles or by-laws set forth the rule or rules fixing the respective
voring, property and:other ‘rights and interests of each member or class
of members, the rights and interests of members shall be equal as to any
right or interest not so fixed.

Comuent. The substance of former Section 9602 is continued in Sec-

tion 5401 with the exception of the prohibition of a member holding more
: .than one wembership, which is superseded by Section 5400,

101/143 . e Corp. Code' 'S 9603

‘Tentatively Approved
February 1976

Corporations Code i 9603 (repealed)

2603, Hﬁefexﬁeither the articles nor by-laws of a nonprofit cor-
.-poration provide for members thareof as Such and in any case in which
i LR [,,‘

any nonprofit corporation has, in fact no members other than the per-~

i sons constituting its board of directors, the persons for the time being

constituting its governing body or board are, for the putﬁoeetef any
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Corp. Code § 4604

statutory provision or rule of law relating to nonprofit corporations,
fhé.meﬁbers of the corperation and éhall;eﬁercise all the rights and

powers of members thereof.

Comment. The substance of former Section 9603 is continued in Sec—
ot tiom: 5402, -

292/931 Corp, Code > 2604

Tentatively Apprdved
February 1976

Corporations Code 3 9604 (repealed)

2604. If an unincorporated'aséoéiétion is incorporated under this
‘ba}t, the members of the association shall be members ofjéﬁé corporation
so created, unless théy'filé their dissent in writing witﬁr;hé'éécretary
thereof, | | | | |

Comment. Former Section 9604 is continued in Section 5213.

L}

101/149 ) Corp, Code § 5605

Tentatively Approved
February 1976

‘Corporations Code 5 9605 (repealed)
9605. If the members of a nomprofit corporation having a stated

number of wembers are reduced below that number by death, withdrawal, or
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Corp. Code 3 J£906

otherwise, the corporation shall not be“dissoivooiorthat ioason; but
the surviving or continuing members; or member, mayifill vacancles and
continue the corporate existence, unless the articles or by-laws provide
“otherwise.

Comment. 7The substance of former Section 9605 is continued in Sec~-

tion 5403.

101/198 - Corp. Code 5 %606

Tentatively Approved
ilarch 1976

Corporations Code é 606 (repealed)

9606, Lvery nonprofit corporation shall keep a membership book

containing the name and address of each member. 1erm1nation of any
membership shall be recorded in the book, together with the date on
whichrthe’mémbership'ceaSéd.

Comment. Section 9606 is superseded by subdivislons (c) and (d) of
Sections 6510 and 6511. Sectlon 9606 apparently contemplates a book in
which entries will be entered by hand. In order that a person can
examine the book and ascertain the current members, it is neoossofy to
provide in the statute that the date of termination of memberships he
entered in the book.: The concept of a membership book 1s an obsclete
one in modern times when data processing equipment or mechanical methods
can be used to store and reproduce membership lists. Accordingty, the
concept of the nembership book is not continued in the new General Hon-
profit Corporation Law. Instead Section‘6511 adopts the provision of
tpe General Corporation Law that- the books and records {other ‘than

minutes} wmay be kept in written form or in any other form capable of
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Corp. Code § %537

being converted inteo written form. othing in bection 6511 will prevent
‘. a npnprofit corporation from continuing to keep a membershilp book 1if it
so desires. liowever, the book will need to coatain the information

required by subdivisions (c¢) and (<} of Sectionm 6510.

101/134 Corp. Code ; u607

Tentatively Approved
February 1976

Corporations Code 3 4607 (repealed)

shall be printed in clear type upon the face of each such certificate.
Comment. The substance of former Section 9607 is continued in Sec-

tion 5405,

101/135 Corp. Code & 3608

tlot Approved; See inutes
February 1976

Corporations Code | 9608 (repealed)

9608. llemberships may be terminated in the manner provided in the
articles or by—léws. iInless the articles, the by?laws, or the law under

which the corporation was formed provide otherwisé: all therrights of a
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Corp. Code % o0
.member in the corporation, or in its property, cease on death or other
termination of his viembership.

Comment. The substance of former Section 9606 is continued in Sec-
tion 5406. - |

1017136 o Corp. Code i 609

Tentatively Approved
Tebruary 1976

- Corporations Code & 9699“(r¢pealed}

9609, o member may transfer his membership or any right arising

therefrom, unlegs the articles or by-laws so provide.

<::ﬁGommentt ‘The substance qf_former Secqiqp 9609 i§ qutinued in Sec-
tion 5407. o

101137 .o . Corp. Code § 4610

Tentatively Approved
February 1276

Corporations Code § 2610 {repealed)

9610, - rembers -of a nonprofit corporation are not personally liable

‘for -the ‘debts, liabilities, or obligations of the corporationm, .-

' Comment. The substance of former Sectifn 9610 is cortinued in Sec-
tion 5409,
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101/138

Corporations Code % 3611 (repealed)

Corp. Code § 2611

Tentatively Approved
February 1976

~ dJell. Jonprofit corporations uay levy dues or assessments or both

upon their members, pursuant to any provisions of their articles or by-

~ laws authorizing the levy of dues or assessments.

Lomment, " The substance of former Section 92611 is continued in Sec-

tion 5410.
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406/128 Corp. Zode : $700

taff Jraft May-19?6

€53

CHAPTEZ 5, HERGER AND COSSOLIDATION

Corporations Code I 9700 (repealed) .-

8700, The provicions of the Jenerzl Corporition Law contained in
"~ Article' ! (commercing with Section 4100) of Chaptér 3 of Part 3 of Divi-
sion 1 of this title, apply to mergers and consolidations of'corpora—
tions formed under this part, except as to matters specifically other-

[

wise provided for in this chapter,

Comment., Former Section 9700 is not continued. Chapter 1} (com~
mencing with Section 6110) provides comprehensively for mergers and con-
solidations of nonprofit corporations. Accordingly, the General Corpo-

ration Law provisions are not incorporated by reference,

406/129 Corp. Code § 5701

Staff Draft May 1976

~

Corporations Code § 9701 {(repealed)

9701. An agreement to merze or consolidate shall be approved by
the members of each corporation. Where the members have equal voting
rights, the agreement shall be approved by a resolution adopted by the
vote of a majority of the members or be approved by the written consent
of two-thirds of the members; or where the members have unequal voting
rights, the agreement shall be approved by a resolution adopted by the
vote of members entitled to exercise a majority of the voting power or

be approved by the written consent of members entitled to exercise two-
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Corp, Code § 97072

thirds of the voting power. This section shall be applicable repardless
- of any limitations or restrictions on the voting power of any class or

classes of membership.

;- Comment. Former Section 9701 is continued in Section 6121,

4067130 o ' Corp. Code & 1702

Staff Draft May 1976

Corporations Code & 2702 (repealed)

9702. Where the members act by vote, such votes shall be cast at a
meeting duly called upon notice of the time, place, and purpose thereof,
duly given to each member at least 20 days prior to the date of the
meeting, except that such notice may be waived as provided in Section
2209, VYnless the notice is waived, there shall be malled with such

notice a statement of the general terms of the proposed agreement.

Comment. Former Section 9702 is continued by Section 6123.

405/382 Corp., Code § 4703

Staff uraft iay 1976

Corporations Code I 9703 (repealed)

9703. The articles of incorporation may require the vote or writ-

ten consent of a greater percentage or fraction of the members than
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) Corp. Code § 9703

_woulq_otherwisg be required under this chapter, in cases where the
‘membgrg have equal voting rightsf or may require. the vote or written
consent of members entitled to exercise a greater percentage or fraction
of the voting power than would otherwise be required under this chapter,
iﬁléases ﬁherérthe ﬁeﬁhers have unéqﬁai voting righfs;‘ in no case may
the articles prohibit any merger or consolidation authorized by this

chapter or by Chapter 3 {commencing with Sectiom 4100) of Part 8 of

Division 1l of this title.

'Comsent . Former Section 9703 is continued by Section 6122.
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404/125 - Corp. Code % 2800

Tentatively Approved
February 1976

i ~ CHAPTER 6. "WL@DING UP AND DISSOLUTION

Corporations Code 9800 (repealed)

9800 A nonprofit corporat1on may dispoee of all or substantlally
'all of its assets, or may be wound up or dlssolved, or both in the same
manner and with the same effect as a stock corporation under the Gen-

eral Corpordtion Law, sunJect to the prov1sions of Sectinn 9301

Comment. Section 9800 is superseded by Chapters 10 (commencing
with Section 60C0 )(sales of assets), 13 (commencing with Section 6810)
{involuntary dissolution), 19 {commencing with Section 6910)(voluntary
dissolution}, and 20 (commencing with Section ?010)(ﬂeneral provisions

‘relating to dissclutlnn) of Jivision 2.

4047126 S ‘Corp. Code I 9801

Tentatively Approved
February 1976

Corporations Code § 9801 (repealed)

8601, Upon the dissolution or winding up of a nonprcfic corpora-

tion, after paying or adequately providing for the debts and obligations

of the corporation, the directors or persons in charge of the liqui-

dation shall divide any remaining assets among the members in accordance

with their respectiVe rights therein, or dispose of them in such other

manner as may be provided in the articles, unless the corporation holds
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Corp. Code § 9482

its assete on any-trust or is organized for a charitable purpose or
purposes.

If the corporation holds its assets on trust, or is organized for a
charitable purpose or purposes, the assete Shall-be,QESEOSed er.in such
~manner as nay be directed by decree cf-rﬁe superrerfeeerr of the county
in which Fhe.corporation has its ?rincipal offieea_gpon‘petition there-
for by the Attorney ueneral or any person concerned in the liquidatiom,
in proceedlngs to which the Attorney General is a party.

| This section does not apply where the charter of aan incorporated
?subordinate body 1s surrendered to, taken away, or revoked by the head

_or national body TR

"Ceﬁme;t. The gortlon of the flrst paragraph of former Section 9801
that related to payment or adequate provision for debts and obligations
is continued in Section 7030. The portion of the first paragraph that
related to distribution of assets to members or as otherwise provided in
the articles is continued in Section 7032.

The seeond paragraph is continued in Section 7034. The last para-
graph is eanrnued in Section 5214.

408127 foae . Corp. Code % 9802
ret o Tentatively Approved
February 1976

S

”dorporatione Code 3 ¢802 (repealed)

9802, Whenever the charter of a subordlnate body incorporated

' purshanr'to this part is surrendered to, taken away, or revoked by the

APP--36



Corp. Code 5 +802

head or national body granting it, the subordinate body shall dissolve.
Tne subordinate body shall pay its debts and oblipations or make ade-
quate provision therefor. The subordinate body may collect obligations
owed to it and way sell property which is not designed for the exclusive
use of the organization. The subordinate body shall then deliver any
remaining property or obligations owed to it and any remaining proceeds
of the sale of property to the head or national body, to be disposed of

in accordance with the laws of the head or national body.

Comment. Former Section 9802 1s continued in Section 5214.
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